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In. the Distriet Court of the United. States for the Western 
District of Washington. Northern Division, 


ire STATES OF AMERICA, 
Plainttff, 


VS. | 

0, INES: 

NATIONAL BANK OF COMMERCE, | 

a Corporation, | 
Defendant. 


NAMES AND ADDRESSES OF COUNSEL. 


BEVERLY W. COINER, Esq., 
Room 310 Federal Building, Seattle, Washington. Attorney 
for Plaintiff in Error. 


CHARLES F. RIDDELL, Esq., 
Room 310 Federal Building, Seattle, Washington. Attorney 
for Plaintiff in Error. 


J. A. KERR, Esq., 
1809 Hoge Building, Seattle, Washington. Attorney for 
Defendant in Error. 


S. H. KERR, Esq,., 
1309 Hoge Building, Seattle, Washington. Attorney for 
Defendant in Error, 


E. S. McCORD, Esq., 


1809 Hoge Building, Seattle, Washington. Attorney for 
Defendant in Error. 


gy UNITED STATES OF AMERICA VS. 


United States Circuit Court Western District of Washington. 
Northern Division, 


UNITED STATES OF AMERICA, ) 
Plaintiff. | 
Ws. 
1933. 


( 
NATIONAL BANK OF COMMERCE, | 
a Corporation, | 

J 


Defendant. 


COMPLAINT. 


Tor a cause of action against the defendant the plaintiff 
states: 
il 


That the defendant is, and at all times herein mentioned 
was a corporation organized and existing under and by virtue 
of the laws of the United States relating to the organization 
of national banks, and engaged in such banking business as 
a national bank at the city of Seattle, in said Western District 
of Washington. 

1G, 


That during the years of 1907, 1908 and 1909, one M. P. 
McCoy was an Examiner of Surveys and Special Disbursing 
Agent for the Interior Department of the United States; that 
during said times this plaintiff deposited, and caused to be 
deposited with the defendant, large sums of money to the credit 
of the said McCoy, to be by him used solely for the purpose of 
making payment of the expenses which he might be authorized 
to incur for the plaintiff as such Examiner and Special Dis- 
bursing Agent. 

ITI. 

That said deposits were so made with said defendant as a 
Government depository, and in accordance with the statutes of 
the United States, and the regulations of its Treasury Depart- 
ment relating to deposits and disbursements of public moneys. 
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1G 
That said McCoy did, at various times as hereinafter set 
forth, illegally, fraudulently, and without any authority from 
this plaintiff, draw checks on the defendant ageregating in 
amount the sum of [Fifteen Thousand One Hundred and 
Twenty-nine and 81/100 ($15,129.81) Dollars, payable to the 
order of fictitious payees, and thereafter at various places in 
the State of Washington and in the State of Montana, forge 
the endorsements of the names of such fictitious payees, and 
afterward procured from various banks in said states for his 
own use the sums of money for which said checks were so 
drawn. 
ML = 
That the defendant, when said cheeks were presented to it 
from time to time, wrongfully and without authority from 
this plaintiff, charged the respective amounts thereof against 
the said deposits of this plaintiff. 
a 
That a list of said checks showing their respective dates, 
amounts and names of payees, is hereto attached, marked 
exhibit “A and by this reference made a part of this 
complaint. 
Nene 
That said forgeries were not discovered by this plaintiff 
until on or about September 30, 1909, prior to which time of 
discovery, this plaintiff, relying upon the representations of 
the said defendant that said endorsements so made by said 
McCoy were genuine, had by mistake credited the said defend- 
ant with the said ageregate amount of said checks. 
\ UE 
That upon making such discovery, plaintiff notified the 
defendant thereof, and thereafter, to-wit, on March 5, 1910, 
demanded of and from the defendant the payment of said sum 
of $15,129.81, which had been so credited to the defendant by 
mistake on account of said forged endorsements. 
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1B 


That defendant refused and still refuses to make payment 
of said amount, or any part thereof. 


X. 

That there is now due and owing the plaintiff from the 
defendant on said account, the sum of Fifteen Thousand One 
Hundred and Twenty-nine and 81/100 ($15,129.81) Dollars, 
together with interest thereon since March 5, 1910, at the rate 
of 6% per annum, which the defendant neglects and refuses 
Len pay. 

WHEREFORE, plaintiff demands judgment against the 
defendant in the sum of Fifteen Thousand One Hundred and 
Twenty-nine and 81/100 ($15,129.81) Dollars, together with 
interest thereon at the rate ef 6% per annum from March 5, 
1910, until paid, and for its costs and disbursements herein. 


ELMER E. TODD, 

United States Attorney. 

W. G. McLAREN, a 
Assistant United States Attorney. 


The United States of America, 
Western District of Washineton—ss. 


W. G. McLaren being first duly sworn on oath deposes and 
says: That he is an assistant United States Attorney for said 
Western District of Washington, and is attorney for the 
plaintiff herein and makes this verification for and in its be- 
half; that he has read the foregoing complaint, knows the con- 

d fo) cuss) » 
tents thereof and believes the saine to be true. 


W. G. McLAREN, 
Subseribed and sworn to before me this 22d day of 
December, 1910. 
(Seal) W. D. COVINGTON, 
Deputy Clerk U. S. Circuit Court, Western District of 
Washington. 
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EXinbity A", 


Date. Payee. 

Oct. 14, 1907 Albert Peterson 
~  a Nels Anderson 
Se: es Win. Jager 
— ia H. Berggren 
a ie ee Day. 
oie G. Hoge 
se Irrank Engberg 
satis oo Chas. Lund 
a sole % J. D. Wing 
sien 1 Ai (CU Anis 

Noy. 30, ” Fete Day 
ee ial, Ga Eloce 
CO Frank Kneberg 
2 30 ae Chas. Lund 
ee | aes lea. sini: 

Se F. M. Clark 

Metal, 7 eke, Day 


evel. G,, Loge 
peal 7 Frank Engberg 
ele. Chas. Lung 
ook FF. M. Clark 
ete J. D. King 
Jan. 10, 1908 Ir. L. Day 
13K ae G. Hoge 
7 Irank Engberg 
i Chas. Lung 
1 lei es J. D. King 
os. ee Clans 
May 6, ” John Jabelson 
a On John S. Cole 
ol. | J. DO. ine 
miley Lees Clark 


ool Aw J. VV hitney 


Amount. 
& 20.00 
20.00 
60.00 
47.50 
28.00 
28.00 
96.00 
78.75 
62.00 
62.00 
52.00 
2 a0 
180.00 
150.00 
60.00 
60.00 
es 
aes 
186.09 
155.00 
62.00 
62.00 
diol) 
oath. 
60.00 
50.00 
26.00 
26.00 
27 a0 
36.00 
62.00 
62.00 
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Date. 
ilay 31, 1908 

re 3, oe 
aaime 16, 
see 10 Oe 
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” ol, ay 

Fim 1) 
9 ol, bes 
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m 31, wo) 
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ty) ol, Be 
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STATES OF AMERICA 


Payee. 
H. M. Benson 
G. A. Thrapp 
H. M. Benson 
Ce A itrag 
J. I. Scherer 
H. M. Benson 
J. D. King 
E. Glarkk 
aA. J. Whitney 
H. A. Moore 
Py Ee Sullivan 
Geo. D. Cook 
I. W. &icCulley 
Sa Cady 
H. M. Benson 
J. D. Kine 
Fie Glink 
Gee. D. Cook 
. M. MeGuiley 
. J. Whitney 
. A. Moore 
ele Sullivan 
ie Cad 
. M. Benson 
J. D. King 
F. OW. Clark 
Geor D> Cook 
PB. W. McCulley 
A. J. Whitney 
H. A. AMfoore 
D. H. Sullivan 
se WEEE Ky 
HW. M. Benson 
A. Fetters 
J. D. king 


me Oo ee a 


VS. 


Aiount. 
$125.06 
150.60 
48,75 
12.06 
78.00 
63.75 
69.33 
609.00 
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63.00 
12.25 
14.06 
14.00 
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100.00 
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62.00 
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62.00 
2700 
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62.00 
279.00 
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il 


Sept. 30, 1908 I. M. Clark £69.00 
fou, eM Clark 60.00 
| Ceo. W. Cool 60.00 
© 2 eee ulley 60.09 

30, A. J, welniney 60.60 
> 30, H. A. Moore 270.00 
30, ° PD. HW. Sullivan 2s 
eal S. F. Cady Dieow 
Ss H. M. Benson 240.00 

Oc. 31,” J. D. King 160.00 
oo. Oe F. M. Clark 62.00 
eal, ~ H. A. Moore 279200 
ae Geo. D. Cook 62.00 
i) my ho \WaeicCulley 62.80 
ool. ON A. J. Whitney 62.60 
fa ol, H. M. Genson 248.06 
ee crlcee ( Blank ) 54.25 
2 ae 5. Fo @ady 54.25 

Woy. 30, 7” J. D. Wing 100.00 
SU Faat Clark 69.00 
vole Geo. D. Cook 60.00 
ae Po Wo ereGuliey 60.00 
0) A. J. Whitney 60.00 
> 30," H. A. Moore 270.00 
| ee D. H. Sullivan Baw) 
ae ro eet aKd hy Dou) 
Cae), 4 H. _ Benson 240.00 

Dec ai, ™ Je Wo isin 100.00 
si ra OC ete 62.00 
OS ea teo. D. Cook 52.00 
eel. Fk. W. McCulley 62.00 
SS eg pea 2 WW Riche: 62.00 
7. D. H. Sullivan 5425 
ee Se Foe ay o4.25 
eo T. E. Lyneb 24.50 
aL, Claude J. Perret 24.50 
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No. Date. Payee. Amount. 
30 Dece kal) 0s H. M. Benson 5276.00 
ol ol H. A. Moore 279.00 
1 Jan. 5, 1909 J. D. King 150) 
2 fe TA ee FW. Clark 8.00 
3 e So Geo. D. Cook 16.00 
4 2 Sn FW. MeCullem 16.00 
5 ie Sy a i OW linens 16.00 
6 ‘a a 4 D. H. Sullivan 14.00 
a te Sa S. F. Cady 14.00 
8 as ee H. M. Benson 48.00 
4) Ss H. A. Moore 12200 
14 Mar. 31, 1909 JS sane 35.48 
hes gan 3) Meee Te Clar)< 2200 
16 E* Fee Geo. D. Cook 18.00 
ily eel aes I. W. McCulley 18.00 
18 fae ee A. J. Whitney 18.00 
1g a ee Joe Mikel 14.00 
20 a oiler EK. M. Bassett 14.00 
a a La Geo. Ix. Cooper 14.00 
AAU eel Chas. Paine 14.00 
ae 7 2 See H. M. Benson 82.50 
24 Sp lee ay, (Oona 200) 
iL seg, Gl. J. D. King 100.00 
2 em” IF. M. Clark 60.00 
3 hee oll ee: Geo. D. Cook 60.00 
4 7 ae F. W. McCulley 69.00 
5 3 A. J. Whitney 60.00 
6 223) ane Joe Mikel 32.00 
7 ee IX. M. Bassett 52.50 
8 es a Geo. K. Cooper ae a) 
J) SS Chas. Paine 52.50 
10 ly, A. G@ Junkin 270.00 
it 2 ole H. M. Benson 300.00 
3 Wy voll 7? J. D. Kine 100.00 
14 ow Heil Mea IM. Gark 62.00 
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No. Date. Pages Amount. 
15 Riis 31, 1909 Geo. D. Cook $62.00 
16 eels ieee Neue ee (Ch Ley: 62.00 
LG 2 ae. Wihiiney Oz200 
18 ie ee Joe Mikel 54.25 
i) ieee. i. M. Bassett 54.25 
20 sa ies Geo, Ix. Cooper o4.25 
21. pools. ee Chas. Paine 54.25 
22 ole ee Ce Uk B00 
2B | ae H. M. Benson 310.00 
2d June 30, J. D. King 100.00 
26 oa Fo ALY Clark 60.00 
2 eo A Geo. D. Cook 69.00 
25 eae ey weve Olen 60.00 
2) ee A. Je Wilitiey 60.60 
30 oo eo, Ae Joe Mikel 52.50 
31 Se i. M. Bassett ea) 
2 y Goble o Geo. K. Cooper 0 
33 2 30 Chas. Paine 0) 
+ alee” H. M. Benson 300.00 
30 a a A. C. Junkin 270.00 
il ellie lene J. D. King 100.00 
2 2D Boe F, AE. Glark 62.00 
3 eo Bok eas Geo. D. Cook 62.00 
4 els. GF fh. W. MeGulley 62.00 
5 ss 7 Reels) ine, 62.00 
6 ole Joe Mikel 54.25 
7 es ee EK. M. Bassett at. 2) 
8 ae es Geo, Ik. Cooper ot 2a 
9 peercle. G" Clas) Paine 54.25 
10 CS es AC Sn ese 279.00 
Tal cameras: = H. M. Benson 310.00 
> Aug. 31, ~ ie Desking 100.00 
14 crow. i oe Clank 62.00 
15 be as Geo. D. Cook 62.00 


16 » 31 Fr. W. McCulley 62.00 
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No. Date. Payee. Amount. 
19 Aug. 31, 1909 An J \Vintiney $62.00 
18 i 31, MA Joe Mikel 54.25 
1) else: ik. M. Bassett 54.25 
20) ecole Geo. K. Cooper 34.25 
el ee Chas. Paine S425 
22 emeco ve ot. a. ©.) Jimkin 279.00 
23 ew ay H. M. Benson 310 


Indorsed: Complaint. Filed U. 8. Circuit Court, West- 
ern District of Washington. Dec. 22,1910. Sam'l D. Bridges, 
Clerk. W. D. Covington, Deputy. 


United States Circuit Court, Western District of Washington, 
Northern Division. 


UNITED STATES OF AMERICA ) 
Plaintiff, 


VS. 


; 3 = © No. 1933. 
NATIONAL BANK OF COMMERCE, | 


a Corporation, 
Defendant. 


Ay La. 


Comes now the defendant in the above-entitled aetion and 
answering the complaint of the plaintiff, for cause of answer 
savs: 

I. 

Defendant admits the allegations contained in paragraph 
one of the complaint. 

Me 

Answering the second paragraph of the complaint, this 
defendant admits that during the vears 1907, 1908 and 1909 
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one P. M. McCoy was an Examiner of Surveys and Special 
Disbursing Agent for the Interior Department of the United 
States; that during said period plaintiif deposited with the 
defendant large suis of money to the credit of said VB. M. 
MeCoy, and denies each and every other allegation in said 
paragraph contained and each and every part thereof. 


Ih, 


Answering the third paragraph of the complaint this de- 
fendant admits that said deposits were made with this defend- 
ant, but denies each and every cther allegation in said para- 
eraph contained, and each and every part thereof. 

in 

Answering the fourth paragraph of the complaint this 
defendant says that it has neither knowledge nor information 
sufficient to enable it to form a belief as to the truth or falsity 
of the matters and things therein alleged, and therefore denies 
the same and each and every part thereof. 

W. 

Answering the fifth paragraph of the complaint this de- 
fendant admits that it paid certain checks drawn by the said 
McCoy against said deposits of the plaintiff and charged the 
respective amounts thereof against the deposits of the plaintiff, 
but denies each and every other allegation in said paragraph 
contained, and each and every part thereof. 

Ne 

Answering the sixth paragraph of the complaint this de- 
fendant says that it has neither knowledge nor information 
sufficient to enable it to form a )elief as to the truth or falsity 
of the matters and things therein alleged, and therefore denies 
the same and each and every part thereof. 


pee. 
Answering the seventh paragraph of the complaint this 
defendant says that it has neither knowledge ner information 
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sufficient to enable it to form a belief as to the truth or 
falsity of the matters and things therein alleged, and therefore 
denies the same and each and every part thereof. 


Ni 


Answering the eighth paragraph of the complaint this de- 
fendant admits that on the 5th of March, 1910, the plaintiff 
demanded of and from the defendant payment of Fifteen — 
Thousand One Hundred Twenty-nine and 81/100 Dollars 
($15,129.81), and denies each and every other allegation in 
said paragraph contained and each and every part thereof. 


lee 
Answering the ninth paragraph of the complaint this de- 


fendant admits that it refused and still refuses to make the 
payment of said amount or any part thereof, 
i. 

Answering the tenth paragraph of the complaint this de- 
fendant denies the same and each and every part thereof, and 
denies that there is now due and owing to the plaintiff from 
the defendant on said account the sum of 715,129.81, or any 
other sum or sums whatsoever, 

Por a further and first affirmative defense to said complaint 


this defendant alleges: 
ip 


That during the years 1907, 1908 and 1909 the plaintiff 
deposited with the defendant various and considerable sums 
of money to the credit of one M. P. MeCoy, as Examiner 
of Surveys and Special Disbursing Agent for the Interior 
Departinent of the United States, with instructions to pay 
checks drawn against said deposits by the said M. P. McCoy 
as such Examiner and Special Disbursing Agent; that at the 
end of each month the account so created in favor of the said 
McCoy was regularly balanced by the defendant and the 
vouchers returned to the plaintiff and a statement of account 
was rendered both to the said McCoy and to said plaintiff 


NATION Ae TANK OF COMAIERCE. ie 


mouthly during the entire time that the plaintiff carried said 
account in favor of the said MeCoy with this defendant. 
That the plaintiff did not, within sixty days after the return 
to the plaintiff of the checks drawn by the said McCoy against 
said account, notify the defendant that the checks so paid 
were forgeries. That by reason of such failure to so notify 
the defendant of said forgeries within sixty days after the 
return of the paid checks, the plaintiff is barred and estopped 
from maintaining this action. 

For a further and second affirmative defense to plaintiff's 
complaint this defendant alleges: 


le 


That the deposits so made by the plaintiff with this 
defendant in favor of the said M. P. McCoy, as such Examiner 
and Special Disbursing Agent, were made in the usual and 
customary manner, as deposits are generally, ordinarily and 
customarily made by any individual depositor and that the 
relation of debtor and creditor was created hetween the 
plaintiff and the defendant by reason of such deposits, and that 
it became the duty of the defendant to pay checks drawn by the 
said McCoy against such deposits, and that all checks drawn 
by the said McCoy against said deposits were paid from time 
to time as the same were presented for payment, and that it 
was not the duty of the defendant to inquire as to the name 
of the payee of such checks, and that all checks paid by the 
defendant as referred to in the complaint were duly and reg- 
ularly signed with the genuine signature of the said M. ils 
McCoy, as such Examiner and Special Disbursing Agent, and 
that monthly statements were rendered to the plaintiff and 
to the said McCoy, showing the amount of each check drawn 
by the said McCoy against said deposits and the aggregate of 
such checks, and that such monthly statements were duly and 
reeularly rendered in conformity with the usual custom of 
bankers, and that no complaint of any kind was made to the 
defendant by the plaintiff as to the improper payment of any 
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checks by reason of forgeries or otherwise, until the 5th day 
of March, 1910. That it was the duty of the plaintiff upon 
the return of the vouchers of the said MeCoy and upon the 
rendition of statements of his account, to have examined the 
said account and to have promptly notified the defendant of 
the alleged forgeries, if any there were, and that by reason 
of plaintiff's failure to so notify the defendant of such forgeries 
within a reasonable time after the said checks were paid, the 
said plaintiff is barred and estopped of any right it may have 
had to maintain this action for the recovery of the money 
prayed for in the complaint. 

WHEREFORE defendant prays that it may be dismissed 
hence with its costs and disbursements in this action expended. 

KERR & McCORD, 
Attorneys for Defendant. 

State of Washington, 
County of King—ss. 


Ralph 8. Stacey, being first duly sworn, upon oath deposes 
and says that he is Second Vice President of the National Bank 
of Commerce of Seattle, the defendant in the above entitled 
action; that he has read the within and foregoing answer, 
knows the contents thereof, and that the same is trie, as he 
verily believes. 

RALPH 8S. STACEY, 


Subscribed and sworn to before me this, the 11th day of 
epruni, A. D. 19110 
(Seal) Jo. TV EX 
Notary Public in and for the State of Washington, Residing 
at Seattle. 


Copy of within answer received and due service of same 
acknowledged this 11th day of February, 1911. 
ELMER E. TODD, 
WG. MCLA RSe 
ectornevs for Plan 
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Indorsed: Answer. Filed U. 8. Circuit Court, Western 
District of Washington, Feb. 11, 1911. Sam] D. Bridges, 
Clerk. W. D. Covington, Deputy. 


United States Circuit Court Western District of Washington. 
Northern Dirision. 


UNITED STATES OF AMERICA, ) 
Plaintiff. | 


VS. | 
bee. : * No. 1933. 
NATIONAL BANK OF COMMERCE, | 


a Corporation, | 
Defendant. 


DEMURRER. 


il 
Comes now the above named plaintiff and demuis to the 
first affirmative defense of the defendant herein, for the reason 
and upon the grounds that said affirmative defense does not 
state facts sufficient to constitute a defense to said action. 


If. 
And plaintiff demurs to defendant's second affirmative 
defense for the reason and upon the grounds that said defense 
does not state facts sufficient to constitute any defense to said , 


Oe ELMER £. TODD, 
United States Attorney. 

W. G. McLAREN. 
Assistant United States Attorney. 


Received a copy of the within demurrer this 23d day of Feb., 
1911. Kerr & McCord. Attorneys for Defendant. 

Indorsed: Demurrer. Filed U. 8. Circuit Court, Western 
District of Washington, Feb. 23, 1911. Sain’l D. Bridges, 
Clerk. W. D. Covington, Deputy. 
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United States Circuit Court Western District of Washington. 
Northern Division, 
UNITED STATES OF AMERICN 
vs 


NATIONAL BANK OF "COMMBRCE. 


1933. 
Niled sept, 21,1 ae 


ORAL DECISION ON DEMIGREIR TO APE Ri a 
DEPENSES: 


The United States prosecutes this action to recover a sum 
of money, being the aggregate amount of numerous checks 
issued by a disbursing agent against a deposit account subject 
to his checks in the defendant bank, which is an authorized 
depository of government money. <A series of frauds was prac- 
ticed by issuing checks payable to the order of fictitious pavees, 
these were endorsed by the disbursing agent using the fictitious 
names, Other banks then received and cashed them and passed 
them on to the defendant, and by that method the disbursing 
agent obtained and misappropriated the money. 

The defendant pleads as a defense that during the period 
of time in which the checks were issued and paid, it regularly 
rendered monthly statements of account to the government and 
with each statement returned the checks which had been paid 
during the preceeding month, and that by failing to report the 
bad checks with business promptness, the action is barred hy 
laches. The answer contains two separate affirmative defenses 
but they are alike, except that, the first one alleges that the 
government failed to report the bad checks within a period of 
sixty days. The demurrer is aimed at both of these defenses. 


If these checks came to the defendant bank through other 
banks the defendant became obligated, by business rules and 
bank rules, to promptly report any ground for rejecting the 
checks, or for reclaiming the amounts paid thereon. I doubt 
very much whether it would have recourse at this time against 
the banks from whom the checks were received, even if the 
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government should prevail in the action. The rent to reclaim 
is probably barred by the lapse of time. There may be good 
eround for holding that the statutes that have been cited are 
not applicable or controlling, but without any statute the rule 
of honest, fair dealing between contracting parties applicable 
to this case, is that bankers must bear losses resulting from 
paying bad checks. When a check is presented for payment, 
the banker has a right to know, to be assured, before paying, 
that the person demanding payment is the identical person 
entitled to receive the money. If a check is written payable 
to a person, or supposed person, or to his order, the bank 18 
not obligated to pay that check uutil the holder identifies him- 
self as the payee, or endorsee and offers satisfactory proof of 
the genuineness of every endorsement thereon. That is a 
natural right incidental to a banker's liability for making a 
payment to a person having no right to demand it. avOve tauac 
ing that same rule a little further, where the bank has been 
deceived and has paid a check which ought not to have been 
paid, early ‘nformation of the error is necessary to preserve 
the vight of recourse against whomsoever may be primarily 
responsible for the error and the depositor is the one best quali- 
fied to discover errors, so that there is a presumption that he 
will, upon inspection of checks that have been paid, discover 
a bad check if there is one, and he is obligated to be vigilant 
and prompt to report errors. Therefore, where there is a 
running account between a depositor and a bank, and monthly 
statements are made to the depositor, with a surrender of his 
checks that the bank has paid, according to the rule of honesty 
and fair dealing, the depositor becomes bound to look at the 
returns and report any error promptly. The rule between 
individuals haying mutual running accounts Is that, an account 
stated becomes an account proved, if the party to whom the 
statement is rendered fails to show errors or mistakes in it 
within a reasonable time. There is a good reason for this, 
which this case demonstrates, for if the plaintiff had acted with 
promptness in checking up the returns made by the defendant 
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as pleaded in its answer, the fraudulent practice would have 
been discovered and stopped and all parties could have been 
protected. The failure of the government to examine these 
returns and report errors in time, was a cause of the successful 
practice, or continuance of those frauds, and was necessarily 
detrimental to the defendant. That failure on the part of the 
government counterbalances any neglect to discharge its ob- 
ligation on the part of the defendant bank. There has been 
a loss suffered by reason of mutual neglect by plaintiff and 
defendant. Now, who should bear that loss? JI think that 
the common law rule, that where there is negligence and con- 
tributory negligence the law will not concern itself with any 
controversy as to who should bear the loss, but leaves the loss 
to rest where it falls. In this case that rule leaves the loss 
resting upon the plaintiff. The Court sustains the demurrer 
to the first affirmative defense and overrules it as to the second. 


C. H. HANFORD 
United States District Judge. 


Indorsed: Oral Decision on Demurred to Affirmative De- 
fenses. Filed U. 8S. Circuit Court, Western District of Wash- 
ineton, Sept. 21, 1911. Sam’l D. Bridecs, Clerk B70: 
Wright, Deputy. 
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In the Circuit Court of the United States for the Western 
District of Washington. Northern Division. 


UNITED STATES OF AMERICA, | 


Plaintiff, 
¥s. 
> No. 1933. 
NATIONAL BANK OF COMMERCE, | 
a Corporation, | 
Defendant. 
ORDER. 


The above entitled cause having come on for hearing in 
open court on the 18th day of September, 1911, on the demurrer 
of the plaintiff to each of the two separate affirmative defenses 
of the defendant herein, plaintiff appearing by Elmer Ik. Todd, 
United States Attorney, and W. G. McLaren, Assistant United 
States Attorney, and defendant appearing by Kerr and 
McCord, its attorneys, and the Court having heard the argu- 
ment of counsel thereon, and being in all things fully advised 5 

It is hereby ordered that the demurrer of the plaintiff to 
the first affirmative defense of the defendant, be, and the same 
is hereby sustained ; 

To which action of the Court the defendant then and there 
excepted, which exception is hereby allowed. 

It is further ordered that the demurrer of the plaintiff to 
the second affirmative defense of the defendant be, and the 
same is hereby overruled ; 

To which action of the Court the plaintiff then and there 
excepted, which exception is hereby allowed. 

Done in open court this 21st day of September, Ne: 


Cl Hara ORD, Judie: 


Indorsed: Order. Filed U. S. Cireuit Court Western 


District of Washington, Sept. 21, 1911. Sam’l D. Bridges, 
Gene GB. O. Wright, Deput™ 
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In the District Court of the United States for the Western 
District of Washington, Northern Division. 


UNITED STATES OF AMERICA, > 
Plaintiff, 
VS. | 
- No. 1933. 
NATIONAL BANK OF COMMERCE | 
OF SEATTLE, a Corporation, 
Defendant. 


AMENDED ANSWHR. 


Comes now the defendant in the above entitled action and 
filing its amended answer to the complaint of the plaintiff, for 
cause of answer, says: 

Ils 

Defendant admits the allegations contained in paragraph 
one of the complaint. 

i 

Answering the second paragraph of the complaint, this de- 
fendant admits that during the years 1997, 1908 and 1909, one 
P. M. McCoy was an Examiner of Surveys and Special Dis- 
bursing Agent for the Interior Department of the United 
States; that during said period plaintiff deposited with the 
defendant large sums of money to the credit of said P. M. 
McCoy, and denies each and every other allegation in said 


paragraph contained and each and every part thereof. 


IG, 

Answering the third paragraph of the complaint, this de 
fendant admits that said deposits were made with this de- 
fendant, but denies each and every other allegation in said 
paragraph contained and each and every part thereof. 

Ne 

Answering the fourth paragraph of the complaint, this de- 

fendant says that it has neither knowledge nor information 
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sufficient to enable it to form a belief as to the truth or falsity 
of the matters and things therein alleged, and therefore denies 
the same and each and every part thereof. 

Ve 

Answering the fifth paragraph of the complaint this de- 
fendant admits that it paid certain checks drawn by the said 
McCoy against said deposits of the plaintiff and charged the 
respective amounts thereof against the deposits of the Plait, 
put denies each and every other allegation in said paragraph 
contained, and each and every part thereof. 

AE, 

Answering the sixth paragraph of the coniplaint, this de- 
fendant says it has neither knowledge nor information suf- 
ficient to enable it to form a belief as to the truth or falsity of 
the matters and things therein alleged, and therefore denies 
the same and each and eyery part thereof. 

VII. 

Answering the seventh paragraph of the complaint, this 
defendant says that it has neither knowledge nor information 
sufficient to enable it to form a belief as to the truth or falsity 
of the inatters and things therein alleged, and therefore denies 
the same and each and every part thereof. 


VII. 

Answering the eighth paragraph of the complaint, this de- 
fendant admits that on the Sth of March, 1910, the ptaintift 
demanded of and from the defendant payment of Fifteen 
Thousand One Hundred Twenty-nine and 81/100 Dollars 
($15,129.81), and denies each and every other allegation i 
said paragraph contained and each and every part thereof. 

IX. 

Answering the ninth paragraph of the complaint, this de- 
fendant admits that it refused and still refuses to make the 
payment of said amount or any part thereof. 
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¢ 

Answering the tenth paragraph of the complaint, this de- 
fendant denies the same and each and every part thereof, and 
denies that there is now due and owing to the plaintiff from 
the defendant the sum of $15,129.81, or any other sum or sums 
whatsoever. 

nd for a further and first affirmative defense to the com- 
plaint, this defendant alleges: 


1. That the deposits so made by the plaintiff with the de- 
fendant in favor of P. M. McCoy as such Examiner of Surveys 
and Special Disbursing Agent, were made in the usual and 
customary manner, as deposits are usually, ordinarily and 
customarily made by any individual depositor and that the 
relation of debtor and creditor was created between the plain- 
tiff and the defendant by reason of such deposits, and that it 
became the duty of the defendant to pay the checks drawn by 
the said MeCoy against said deposits, and that all checks drawn 
by the said McCoy against said deposits were paid from time 
to time as the same were presented for payment, and that it 
was not the duty of the defendant to inquire as to the name 
of the payee of such checks and that all checks paid by the de- 
fendant as referred to in the complaint were duly and reg- 
ularly signed with the genuine signature of the said MeCoy, 
as Special Examiner and Disbursing Agent, and that monthly 
statements were rendered to the plaintiff and to the said MeCoy 
showing the amount of each check drawn by the said McCoy 
against said deposits and the ageregate of such checks, and that 
such monthly statements were duly and regularly rendered in 
conformity with the usual custom of bankers, and that no com- 
plaint of any kind was made to the defendant by the plaintiff 
as to the improper payment of any checks by reason of forgeries, 
fictitious payees, or otherwise, until the 5th day of March, 
1910. That it was the duty of plaintiff upon the return of 
the vouchers of said McCoy and upon the rendition of state- 
ments of his account, to have examined said acconnt and to 
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have promptly notified the defendant of the alleged forgeries 
or fraud, if any there were. That the failure on the part of 
the plaintiff to promptly notify the defendant of tie alleged 
forgeries or fraud, if any there were, resulted in damage and 
injury to the defendant in a sum in excess of the amount sued 
for by the plaintiff in this action, and that the defendant was 
damaged by such negligence on the part of the plaintiff im 
failing to notify the defendant of the alleged forgeries 
id tine 
forgeries had promptly been made known to the defendant— 


promptly, in that the defendant would have been able 


to have prevented any of the forgeries except the first one, oF 
the ones that occurred during the first month of the period 
during which said forgeries are alleged to have been committed 5 
and that by reason of the failure of the plaintiff to so promptly 
notify the defendant of the fraud of the said McCoy, the de- 
fendant is precluded from asserting any claim that it may 
have had against the various banks which forwarded the 
checks in question to the defendant for payment, and that by 
reason of plaintiff's failure to so notify the defendant of such 
fraud on the part of said McCoy within a reasonable time after 
said checks were paid and a statement of the account of the 
said McCoy, together with the youchers, was sent by the de- 
fendant to the plaintiff, the said plaintiff is barred and estop- 
ped of any right it may have had, if any, to maintain this action 
for the recovery of the money prayed for in the complaint. 


For a further and second affirmative defense to the com- 
plaint, this defendant alleges: 


1. That the money sued for in this action, whether paid to 
fictitious pavees or otherwise, was expended and used by the 
said McCoy in payment of claims against the United States 
created by said McCoy under authority of the United States 
and in pursuance of the laws of the United States, and in pay- 
ment of claims that the said MeCoy, as Special Examiner of 
Surveys, was authorized to make and pay on behalf of the 
United States. 
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WHEREFORE defendant prays that it may be dismissed 
hence with its costs and disbursements in this action expended. 


KERR & McCORD. 
Attorneys for Defendant. 


Indorsed: Amended Answer. Filed in the U. S. District 
Court, Western District of Washington. Mar, 12, 1912. A. 
W. Engle, Clerk. By 8S. Deputy. 


United States District Court, Western District of Washington, 
Northern Division. 


UNITED STATES OF AMERICA, | 


Plaintiff, | 
ce 
r No. 1933-C 
NATIONAL BANK OF COMMERCE, a | 
corporation, 
Defendant. 


REPLY TO AMENDED ANSWER 


Comes now the plaintiff and for its reply to the first affirm- 
ative defense in defendant's amended answer herein, denies 
each and every allegation therein contained. 


JOU 


Replying to the second affirmative defense, plaintiff denies 
that the money sued for in this action, or any part thereof, 
was expended and used in payment of claims against the 
United States or at all. 

ELMER E. TODD, 
United States Attorney. 

W. Golici Aik Ne 
Assistant United States Attorney. 
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Received a copy of the within Reply this 12th day of March, 
1OMZ: 
KERR & McCORD, 
Attorneys for Defendant. 


Indorsed: Reply to Amended Answer. Tiled U. S. District 
Court, Western District of Washington, Mar. 18, 1912. A. W. 
Engle, Clerk, By 8. Deputy. 


In the District Court of the United States for the Western 
District of Washington, Northern Division. 


UNITED STATES OF AMERICA, 
Plaintiff, 


aes No. 1933 


NATIONAL BANK OF COMMERCE, 
Defendaut. 


iMag Gale 


And now the hour of ten o'clock A. M. haivng arrived, the 
plaintiff being represented by W. G. McLaren, and the defend- 
ant represented by E. 8. McCord, the jury being called all an- 
swer to their names, all being present in their box, this cause 
proceeds by the plaintiff resting its cause and the defendant 
moves for a non-suit, and the Court having duly considered 
the motion and being sufficiently advised grants said motion. 

And now at this time upon motion of the plaintiff the 
case is reopened and the cause proceeds by the introduction of 
documentary evidence and examination of witness on behalf of 
the plaintiff until the close thereof. 

Whereupon the jury is discharged from further considera- 
tion of the cause. 


Journal 2—Pages 319-320. 


26 UNITED STATES OF AMERICA YS. 


In the District Court of the United States for the Western 
District of Washington, Northern Division. 


UNITED STATES OF AMERICA, 
Plaintiff, 


ss L No. 1933 


NATIONAL BANK OF COMMERCE, 
Defendant. 


PETITION: FOR WE WeTR EAL 


Comes now the plaintiff herein by Elmer E. Todd, United 
States Attorney, and by W. G. McLaren, Assistant United 
States Attorney, and moves the Court to grant a new trial in 
the above entitled cause, upon the following grounds, to-wit: 

That error in law occurred at the trial of said cause, then 
and there duly excepted to by plaintiff herein, which error 
consisted in granting a motion of non-suit against the plaintiff 
at the close of plaintiff's case. 

This petition is based upon the records and filed herein. 


ELMER E. TODD, 
United States Attorney. 
W. G. MeL AEN 
Assistant United States Attorney. 


Received a copy of the within Petition this 20th day of 
Neareh, 1012. 
KERR & MeCORD, 
Attorney for Defendant. 


Indorsed: Petition for new Trial. Filed in the U. 8. Dis- 
trict Court, Western Dist. of Washington, “lar, 223 
W. nelle Clerk. by S. Deputy 
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United States District Court, Western District of Washington, 
Northern Division. 


UNITED STATES OF AMERICA, 
Plaintiff, 


L X0.1933-C 


MmeItONAL BANK OF COMSTERCE, 
Defendant. 


ORDER DENYING MOTION FOR NEW DRIAL, 


This matter having heretofore come on regularly for hear- 
jmeson the 17th day of June, 1912, betore C. H. Hantord, 
Judge of the above entitled court, upon plaintiffs motion for 
a new trial, plaintiff appearing by W. G. McLaren, United 
States Attorney, and the defendant appearing by Kerr & 
MeCord, its attorneys, and the court having heard the argu- 
ments of counsel therein, and being in all things fully advised ; 

IT IS HEREBY ORDERED, That said motion of plaintiff 
for a new trial herein, be, and the same is hereby denied ; 

To which ruling of the court the plaintiff then and there 


fully excepted, and the exception is hereby allowed. 
C. H. HANFORD, Judge. 
Order Denying Motion for New Trial. Filed in the U. &. 


District Court, Western Dist. of Washington, June 27, 1912. 
A. W. Engle, Clerk. By 8. Deputy. 


Lo 
Go 
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United States District Court, Western District of Washington, 
Northern Division. 


UNITED STATES OF AMERICA, 
Plaintiff, 
ie \ No. 1938-C 
NATIONAL BANK OF COMMERCE, 
Defendant. 


JUDGMENT OF NOD-SUIT. 


This matter having heretofore come on regularly for trial 
before the above entitled court and a jury, plaintiff appearing 
by Elmer E. Todd, United States Attorney, and by W. G. 
McLaren, Assistant United States Attorney, and the defend- 
ant appearing by Kerr & McCord, its attorneys, and the court 
having heard the evidence submitted in behalf of the plain- 
tiff, thereupon the defendant made a motion for the dismissal 
of said cause, on account of the insufficiency of the plaintiff's 
evidence, and the court having heard the arguments of counsel 
thereon, thereupon granted said motion, and thereafter on the 
17th day of June, 1912, a motion for a new trial by the plain- 
tiff coming on regularly for hearing and having been denied 
by the court, now therefore, 

IT IS HEREBY ORDERED, ADJUDGED AND DE- 
CREED, That plaintiff take nothing by its said action, and 
that the said action be and the same is hereby dismissed ; 

To which judgment of the court the plaintiff excepts, and 
the exception is hereby allowed. 

C. H. HANFORD, Judge. 


Indorsed: Judgment of Non Suit. Filed in the U. S. Dis- 
trict Court, Western Dist. of Washineton, June 22 2 eee 
W. Engle, Clerk. By S. Deputy. 
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United Stutes District Court, Western District of Washington, 
Northern Division. 


UNITED STATES OF AMERICA, 
Plaintiff, 


oe L No, 1933-C 


NATIONAL BANK OF COMMERCH, 
Defendant. 


STIPULATION. 


It is hereby stipulated by and between the parties hereto, 
by their respective attorneys of record herein, that the plaintiff 
may have thirty days from the 18th day of June, 1912, in which 
to prepare and settle its bill of exceptions herein. 


W. G. McLAREN, 
Attorney for plaintiff. 

KERR & McCORD, 

Attorneys for defendant. 


Indorsed; Stipulation. Filed in the U. 8. District Court, 
Western Dist. of Washington. June 27, 1912. A. W. Engle, 
Clerk. By 8S. Deputy. 
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United States District Court, Western District of Washington, 
Northern Division. 


UNITED STATES OF AMERICA, 
Plaintiff, 
i L No. 1933-C 
NATIONAL BANK OF COMMERCE, 
Defendant. 


ORDER EXTENDING TIME FOR FILING BILL OF 
EXCEPTIONS. 


Upon motion of the United States Attorney, and pursuant 
to the written stipulation of the parties hereto now on file 
herein, providing for the extension of time to the plaintiff for 
signing, allowing and filing of bill of exceptions herein, the 
court having considered the same and cause being shown 
UHereLOr ; 

IT IS HEREBY ORDERED, That the time for the prep- 
aration, signing, allowance and filing of bill of exceptions of 
the above named plaintiff in the above entitled cause, is hereby 
extended for a period of thirty days from and after June 18th, 
isles, 


Dated this 27th day of June, 1912. 
C. HW. HANPORD, Inde 


Indorsed: Order Extending Time for Filing of Exceptions. 
Filed in the U. S. District Court, Western Dist. of Washington, 
June 27, 1912. A. We Engles@ienke i, Seni 
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United States District Court, Western District of Washington, 
Northern Division. 


UNITED STATES OF AMERICA, ) 
Plaintiff, 


VS. | 
No. 1933-C 
THE NATIONAL BANK OF COM- | 


MERCE, 
Defendant. 


STIPULATION. 


It is hereby stipulated by and between the parties hereto 
by their respective attorneys of record herein, that the plain- 
tiff may have up to and including August 26, 1912, in which 
to prepare, file and serve its bill of exceptions herein. 

ated this 15th day of July, 1912. 


Wi. Gr AlCLA TIEN: 
Attorney for Plaintiff, 

KERR & McCORD, 

Attorneys for Defendant. 


Indorsed: Stipulation. Filed in the U. S. District Court, 
Western Dist. of Washington, July 17, 1912. A. W. Engle, 
Clerk. By 8S. Deputy. 


i) 


UNITED STATES OF ANDRIGR TY: 


Ge 


United States District Court, Western District of Washington, 
Northern Division. 


UNITED STATES OF AMERICA, 
Plantiff, 
VS. 


) 
\ No. 1933-C 

THE NATIONAL BANK OF COI | 

MERCE. 


Defendant. 


ORDER. 


On motion of the United States Attorney, and pursuant to 
a written stipulation of the parties hereto now on file herein, 
providing for the extension of time of the plaintiff for pre- 
paring, filing and serving its bill of exceptions herein, the court 
having considered the same and good cause being shown there- 
for ; 

IT IS HEREBY ORDERED AND CONSIDERED, That 
the time within which the plaintiff may prepare, file and serve 
its bill of exceptions herein, be, and it is hereby extended and en- 
larged to and including the 26th day of August, JBUS, 


Dated this 17th day of July, 1912. 
Cc. H. HANFORD, Judge. 


Indorsed: Order. Filed in the U. 8. District Court, West- 
ern Dist. of Washington, July 17, 1912. A. W. Engle, Clerk. 
IW os. JUemiiy 


vs 
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United States District Court, Western District of Washington, 
Northern Division. 


UNITED STATES OF AMERICA, ‘| 
Plaintiff, | 


VS. 


\ No. 1933-C 
THE NATIONAL BANK OF COM- | 


MERCE, a corporation, 
Defendant. 


ORDER. 


Upon motion of the United States Attorney, and the above 
named defendant, by its attorneys, Kerr & McCord, consenting 
thereto, good cause therefor being shown; 

IT IS HEREBY ORDERED AND CONSIDERED, That 
the time within which plaintiff may prepare, file and have cer- 
tified its bill of exceptions herein be and it is hereby extended 
and enlarged to and including the 31st day of August, 1912. 


Done in open court this 24th day of August, 1912. 


EDWARD E. CUSHMAN, Judge. 


Indorsed: Order. Filed in the U. 8. Dist. Court, Western 
Dist. of Washington. Aug. 24,1912. A. W. Engle, Clerk. By 
S. Deputy. 
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United States District Court, Western District of Washington, 
Northern Dirision. 


UNITED STATES OF AMERICA, 
Plaintiff, 


VS. 
re No. 1933-C 
NATIONAL BANK OF COMMERCE, 

Defendant. 


STIPULATION. 


It is hereby stipulated by and between the above named 
parties, through their respective undersigned attorneys of re- 
cord herein, that an order may be entered authorizing and di- 
recting the Clerk of the above entitled court to stamp and file 
plaintiff's exhibit “G" herein, as of date March 12, 1912, when 
the same was offered in evidence in the trial of the above en- 
titled cause, in order that a correction may be made of the 
inadvertent omission to properly stamp, mark and file said 
exhibit at the time the same was so offered and received in 
evidence, 

Dated this’ 2Oth day omy, 1912. 

Ww. G. MCLAR EY. 
United States Attorney. 
KERR & McCORD, 
Attorneys for defendant. 


Indorsed: Stipulation. Filed in the U. 8. District Court, 
Western Dist. of Washington, July 30, 19027” A] VWoeenei 
Clerk. By S. Deputy. 


Go 
Ct 
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United States District Court, Western District of Washington, 
Northern Division. 


UNITED STATES OF AMERICA, | 


PLOT, | 

vs. No. 1933-C 
NATIONAL BANK OF COMMERCE, | 
Defendant. J 


ORDER AUTHORIZING CLERK TO MAKE A NUNC 
PRO TUNC FILE, STAMP AND MARKING OF 
PLAWTIFI Ss EXHIBITS Gs 


It appearing to the court that in the trial of qhe shove en- 
titled cause in the above entitled court on March 12, 1912, 
plaintiff’s exhibit “G" was offered in evidence by the plaintiff 
and admitted in evidence by the trial court, and that by an 
inadvertent oversight said exhibit was not stamped, marked 
or filed by the Clerk of the court so as to show that the same 
was so received and admitted in evidence; now, therefore, on 
motion of the United States Attorney and upon the Stipulation 
of the parties now on file herein; 

IT I8 HEREBY ORDERED, That the Clerk of the above 
named court be, and he is hereby authorized, directed and or- 
dered to mark said exhibit “G” as having been admitted and 
filed in evidence in the above entitled cause on said March ee 
1912, in order that the record of said exhibit being adinitted 
in evidence may be correct. 

Done in open Court this 30th day of July, 1912. 


EDWARD E. CUSHMAN, Judge. 


Indorsed: Order. Filed in the U. 8. District Court, West- 
ern Dist. of Washington, July 30, 1912. A. W. Engle, Clerk. 
By 8. Deputy. 
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United States District Court. Western District of Washington, 
Northern Division. 


UNITED STATES OF AMERICA, 7 
Plaintiff, 
VS. 
NATIONAL BANK OF COMMERCE, | 
a corporation, 
Defendant. 


MOTION, 


Comes now the United States by W. G. McLaren, United 
States Attorney, and moves the court to enter an order herein 
certifying the accompanying exhibits as plaintiff's exhibits 
“Bo “Cy” “DS “is” and “i. offered in evidence on ties 
of this cause, and rejected by the court; and certifying and 
authorizing and directing the Clerk of this court to transmit 
to the Circuit Court of Appeals for the Ninth Circuit, said re- 
jected exhibits, and plaintiffs exhibits “A” and “G.” as a part 
of the bill of exceptions herein, when the same shall be filed. 


This motion is based upon the records and files herein, and 
upon the accompanying stipulation. 
W. G. McLAREN, 
United States Attorney. 


Indorsed: Motion. Filed in the U. S. District Court, West- 
ern Dist. of Washington. Aug. 22,1912. A. W. Engle, Clerk. 
By 8. Deputy. 
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United States District Court, Western District of Washington, 
Northern Division. 


UNITED STATES OF AMERICA, | 
Plaintiff, 
VS, 


j  & No, 1983 
NATIONAL BANK OF COMMERCE, | 


a corporation, 
Defendant. 


STIPULATION. 


It is hereby stipulated and agreed by and between the above 
named parties, through their respective undersigned attorneys 
of record herein, that au order may be entered hereim ¢er oe 
as a part of the bill of exceptions herein and directing the 
Clerk of the above named court to transmit to the Circuit Court 
of Appeals for the Ninth Circuit, plaintiff's original exhibits 
“A and “G” herein, and certifying as a part of the bill of 
exceptions herein and directing the Clerk to transmit to said 
Circuit Court of Appei Oe for the Ninth Circuit, plaintiff's ex- 
imgese 3, “GS.” 1D), “id,” and “mas exhibits offered in 
evidence by plaintiff in the trial of said cause, and rejected by 
the court. 

This stipulation is executed for the purpose of the hearing of 
this cause in said Circuit Court of Appeals on a writ of error, 
and for the reason that the alleged forgery of papers in said 
exhibit “A” is at issue in this cause, and all of said exhibits are 
claimed by the plaintiff to be in the handwriting of one McCoy 
and are difficult of reproduction. 


Dated at Seattle, Washington, this Ist day of Ane, 10Le 
W. G. McLAREN, 
Ul Ss20G: 
KERR & McCORD, 
Attorneys for Defendant. 
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Indorsed: Stipulation. Filed in the U. 8. District Court, 
Western Dist. of Washington. Aug, 223, 1912. A. W. Inele 
Clerk. By 8. Deputy. 


United States District Court, Western Wistrict of Washington. 
Northern Division, 


UNITED STATES OF AMERICA, 4 
Plaintiff, 


VS. 
. No. 1933. 
NATIONAL BANK OF COMMERCE, | 


a Corporation, 
Defendaut, 


ORDEMN. 


Upon the motion of the United States Attorney, it appear- 
ing to the court that plaintiff’s exhibits “A” and “G” received 
in evidence on the trial of this cause, and plaintiff's exhibits 
eB’, “C’, “D", “EH? and “Eh offered in evidence amlirejecred 
by the court, are claimed by the plaintiff to be in the hand- 
writing of one McCoy, and that the alleged forgery by said 
MeCoy of the papers comprising plaintiff's exhibit “A” is in 
issue herein and that an inspection of said exhibits and re- 
jected exhibits will be aidful to the Appellate Court in the 
determination of this cause on writ of error, and the parties 
cousenting thereto; 

IT IS HEREBY ORDERED, that the papers marked 
plaintiit'’s exhibits “B”, “C7 °D”, “I andi “"b . be plaecdim 
the custody of the Clerk of this court for safe keeping, and 
designated as the exhibits offered in evidence by plaintiff on 
the trial of this cause and rejected by this court; 

IT IS FURTHER ORDERED, That upon the settlement 
and certification of the bill of exceptions herein, said rejected 
exhibits “B”, "OC", “D”, “EK” and “EF”, and the ¢xiitirts iam a 
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plaintiff's exhibits “A” and “G”, be certified as a part of said 
pill of exceptions, and that all the originals be transmitted 
to the Circuit Court of Appeals with the printed record herein 
as part of said bill of exceptions. 


Done in open court this 22d day Of Aust Lol, 
EDWARD E. CUSHMAN, Judge. 
Indorsed: Order. Filed in the U. S. District Court, 


Western District of Washington, Aug. 22-1912) ee ele 
Clerk. By S. Deputy. 


United States District Court, Western District of Washington. 
Northern Division. 


UNITED STATES OF AMERICA | 
Plaintiff, | 
VS. : No. 1983—C. 


NATIONAL BANK OF COMMERCE, | 
Defendant. J 


PLAINTIFF'S PROPOSED CERTIFICATE TO BILL OF 
EXCEPTIONS. 


I, Edward HE. Cushman, United States District Judge for 
the Western District of Washington, holding court in the 
Northern Division of said district, in which the above entitled 
cause was tried, do hereby certify that the above entitled cause 
was tried before Cornelius H. Hanford, then United States 
District Judge for said Western District of Washington, who 
has since duly and regularly resigned his said position as such 
judge, which said resignation has heretofore been duly and 
regularly accepted, and do hereby certify and authenticate the 
following matters aud the deposition and exhibits herein re- 
ferred to or hereto attached as all the evidence, exhibits and 
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other material facts, matters and proceedings in said cause, 
not already a part of the record therein, and now constitute 
the same a bill of exceptions herein. 


EDWARD E. CUSHMAN, 
United States District Judge. 


In the United States District Court for the Western District 


of Washington, Northern Division. 


UNITED STATES OF AMERICA, > 
Plat ff , 
ue 


useaae : . No. 19233—C. 
NATIONAL BANK OF COMMERCE, | 


a Corporation, 
Defendant, 


BE IT REMEMBERED that heretofore and on_ to-wit, 
March 12, 1912, the above entitled cause came reguiarly on for 
trial in the above court, and before the Honorable C. H. Han- 
ford, District Judge, sitting with a jury, 

The plaintiff appearing by W. G. McLaren, Esq., Assistant 
United States Attorney ; 

The defendant appearing by E. 8S. McCord, Esq., of Messrs. 
Ixerr & MeCord, its attorneys and counsel; 

A jury having been duly empaneled and sworn to try the 
cause, and counsel for plaintiff having made his opening state- 
ment to the jury, counsel for defendant reserving his opening 
statement, thereupon the following proceedings were had and 
done, to-wit: 


MR. McLAREN: Will the Clerk hand me the deposition 
and the checks and the exhibits? 
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MR. McCORD: Do you want me to help you read it, Mr. 
McLaren, the questions? 

SieeicLAREN: es, if you will, Mir. MeCord. Yor will 
find my copy on the desk there, if You want to. 

Gentlemen, this is the testimony I am reading to you. We 
took the deposition of this Mr. McCoy, whom I have just told 
you about, over in Spokane a few weeks ago, before the United 
States Commissioner at Spokane. [ am reading to you now 
the answers which he gaye in response to the questions which 
I put to him at that time, and there is also in this deposition the 
examination that Mr. McCord made of him in behalf of the 
defendant bank. If vou will read the questions, Mr. Cord, I 
will be obliged to you. 


Counsel thereupon read the deposition of M. P. AIcCoy, a 
witness on behalf of the plaintiff, taken before Denton M. Crow, 
a United States Commissioner in and for the Eastern District 
of Washington, at his office in Spokane, Washington, beginning 
on February 19, 1912, which reading and the proceedings had 
in connection therewith were as follows: 

M. P. McCOY, a witness on behalf of the plaintiff, being 
first duly sworn, on oath deposes and says as follows: 


DIRECT EXAMINATION 


foe SIR. McLAREN: 


©) Your name is M. P. MicGoy, is it? 

A Yes sir. 

Q Yon were formerly in the government service? 

A Yes sir, as examiner of surveys for the General Land 


(ee \Vhat was vour official title? 

A Examiner of Surveys and Special Purchasing Agent. 

MR. McLAREN: “Disbursing Agent” that should be, Mr. 
pice ord. 
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Q@ Where were your headquarters? 

A Seattle. 

Q During what period of time did you oceupy that 
position? 

A From about 1900 until about two years ago. 
About November, 1909? 
Yes sir. 


Q You held that position continuously during that time? 


ye 


A Yes Sir. 

Q What other important position, if any, did you hold 
prior to that period? 

A IT was a member of the Geological Survey for the In- 
terior Department. 

Q For about how long? 

A For about ten years before that. 

Q What were your duties as examiner of surveys and 
special disbursing agent, what was the nature of your work? 

A The public lands are surveyed by contract, by deputy 
surveyors, and by business was to inspect their surveys in the 
field after their finishing their work—checking it up, in other 
words, to see if it was correct. 

Q About how wide a territory did your duties cover? 

A Well, I was in the States of Washington, Oregon, Idaho 
and Montana. 

Q And you say that vour headquarters were at Seattle? 

A Yes sir. 

Q What was it necessary for you to do, Mr. MeCoy, in 
order to go around examining these public—these surveys of 
public lands, what did you have to do? 

A To inspect the surveys in the field, which necessitated 
transportation and assistants and subsistance for the 
assistants. 

Q You were authorized by the Government to employ men 


for that purpose? 
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A And to incur all these expenses. 

Q Were some of these surveys made in the State of 
Washington? 

A Yes sir. 

Q Where, for instance? 

A Well throughout the state. 

Q You got your instructions from Washington, D. C.? 

A Yes sir. 

Q Were these instructions given to you for each particular 
survey, or were they in the nature of general instructions which 
vou were to follow out? 

A There were general instructions and sometimes special 
instructions. 

Q Under the general instructions, did you have your own 
option as to the erder in which you took up the examination 
of the different surveys? 

A Yes sir. 

Q What arrangement was made relative to the payment 
of the bills that you might incur under your authority for the 
performance of your duties? 

BY MR. McCORD: Q Were these instructions in 
writing? 

A Yes sir. 

oe wt NOLARIEN : 

Q@ What became of these instructions, Mr. McCoy? 

Af burned them something like two years ago, when this 
trouble began, I burned all my field notes and note books and 
all things of that kind. I hada trunk full and I burned them. 

Q Can you give us, briefly, the arrangements you had with 
the Government, whereby this money was to be paid for labor, 
or for services, or material, which you might incur? 

MR. McCORD: I object as that is not the best evidence 
and no proper foundation has been laid for the introduction 
of secondary evidence. 

MR. McCORD: [I object to that. 

THE COURT: I overrule the objection. 
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Q I will ask vou this question, Mr. McCoy—From where 
did you get your instructions regarding the payinent of this 
money? 

A From the Commissioner of the general land office. 

Omevere they oral, Or i Wilma. 

ee rItlen:. 

Q These written instructions, vou still have them? 

A No sir. 

Q What became of them? 

eee) ourned them, 

Q fT will ask vou what your instructions were, as to how 
vou were to pay these men? 

MR. McCORD: I object, as it is not the best evidence; 
asking for the contents of a written instrument; there is not 
shown any reason why the originals cannot be produced. The 
best evidence would be the files in the Land Office at Wash- 
ington, or a copy of them. 

MR. McCORD: I make that objection, Your Honor. 

MR. MCLAREN: The testimony shows the originals were 
burned, Your Tloncer. I think any secondary evidence is 
competent, 

( Discussion. ) 

THE COURT: The next best evidence to the originals 
would be an examined or approved copy. I will sustain this 
objection, 

MR. McLAREN: Allow us an exception. 

THE COURT: Exception allowed. 

® low were vou to payemiem 

A I was to pay them as disbursing agent. 

Q J mean by check or by cash? 

A Well laterly I paid everythinge—I guess during this 
period in dispute, I guess, I paid everything by check. 

Q On what banks were vour checks drawn? 

A The National Bank of Commerce of Seattle. 

Q You had an account there? 

MR. McCORD: I move to strike out the testimony as not 
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responsive to the question, he asked how he was instructed to 
do and he answered how he did it. 

UR. McCORD: I waive that, he auswered yes. 

A Yes sir, | had an account with the National Bank of 
Commerce as Special Disbursing gent. 

Q You drew on that account, in accordanee with your 
instructions, for the payment of bills and eXPeLses ? 

MR. McCORD: I cbject to that question, Your Honor, 
for the same reason. That is a conclusion as to whether he 
drew it in accordance with his instructions. The instructions 
would be the best evidence. 

THE COURT: I overrule the objection. He may TES Tie 
as to what he did. 

WR. McCORD: J ask an exception. 

THE COURT: Exception allowed. 

Q You drew on that account, in accordance with your 
instructions, for the payment of bills and expenses ? 

A és SIL. 

Q Now, Mr. McCoy, I will ask you to examine this bundle 
of checks, which I hand you, and state whether, or not, they 
were issued by you while you were in the employ of the Gov- 
ernment. 

Poem cs Sir. 

Q On each check that is your signature, My Pe icGer, 
Examiner of Surveys and 8. P. A.? 

pe es sir. 

Q Sp A? Special Disbursing cents 

pa) eS Sir. 

Q Mr. McCoy, what is the meaning of the marginal nota- 
tion, Voucher Number 6, or Voucher number so and so, on the 
check, what does that refer to? 

A In making my quarterly statement, or rendering my 
quarterly account to the General Land Office, I submitted a 
youcher for each check, up uatil along about in September, or 
October, or November, 1909. 

Q 1908 vou mean, Mr. McCoy? 
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A Yes sir, it was in 1908, from that time on I used a new 
form of pay-roll that covered the pay-roll expenses, but I still 
used the voucher plan for sustenance and transportation. 

@ And supplies? 

Eve ees Sir 

Q Examine these checks again, Mr. McCoy, are the names 
of the payees real or fititious persons in each instance? 

A Fictitious. 

Q That is, there were no such persons? 

Be eNO Sil" 

Q Does this apply to each of them to whom these checks 
Mere Milde Owl? 

mm YS SIP 

(J Examine the endorsements on the back, Mr. McCoy, 
and state whose individual endorsement is on the back of 
these checks, if you know. 

re cco: 

( Are these endorsements, one or more on each check, are 
these the endorsements of real persons or fictitious persons? 

A [ictitious persons. 

Q Did the Government receive any services, or supplies or 
anything of value in exchange for these checks? 

MR. McCORD: I object to that as incompetent, irrelevant 
and immaterial. 

THE COURT: Objection overruled. 

MR. McCORD: Exception. 

THE COURT: Exception allowed. 

mx NO sir. 

() Did you receive the money on these checks, in each 
instance? 

Dep es Sit. 

Q For the amount of the check? 

my 1s Sir. 

Q So far as the appearance of these checks go, Mr. McCoy, 
are they made out in the same form and in the same manner 
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as you made out checks to real persons for real services 
rendered? 

Pweelhiey are. 

Q That is, they are apparently regular on their face, are 
whey not? 

me eS Sir. 

Q I believe I asked you if you made the endorsements on 
the back yourself? 

foe 1 es SIF. 

Q Take, for instance, the first check, October 14, 1907, 
number one, payable to Albert Peterson, you had no such per- 
son as Albert Peterson rendering services at that time? 

pee No Sir’. 

Q You endorsed it Albert Peterson and J. D. ising? 

pe 1) es sir. 

Q And that way you received the money yourself? 

A Yes sir. 

Q That statement of fact is true of each check? 

pee es sil’. 

MR. McLAREN: I offer in evidence this bundle of checks, 
as plaintiff's Exhibit “A”. 

MR. McCORD: I object as incompetent, irrelevant and 
immaterial and the instruments not properly identified. 

THE COURT: The objection is overruled. 

MR. McCORD: Exception, Your Honor. 

Pat COURT: Exception allowed. 

Checks veferred to admitted in evidence and marked 
Wien Ss Exhibit *A™. 

MR. McLAREN: At this time, Mr. McCord, I would like 
to submit the checks to the jurors, so that they may follow the 
testimony. 

(Addressing the jury and exhibiting checks to the jury.) 

These are the checks that have just been testified to. They 
are not quite in the order they were. If vou will kindly keep 
them as they are. Each month is separated into a smaller 
mackice by itself. The youcher number that was referred to 
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in Mr. McCoy's testimony vou will find in the upper left hand 
corner. Just pass those among you, will vou, please? 

(The jury examined checks embraced in Plaintiff's Ex- 
hibit ““A”.) 

@ You got these blank checks from the National Bank 
of Commerce when you opened up your account? 

a Yes sir. 

Q Did the cancelied checks come back to you, Mr. McCoy, 
or were they sent by the bank to the Department? 

A They did not come back to me. 
During the period that is covered 


Q Now while you were 
by these checks, you were doing some actual work for the Gov- 
ernment, were you not, in the performance of vour duties? 

i Yes sir. 

Q How often were you required to send in reports to the 
department in Washington? 

Eee Cek ly 

Q Did you send in weekly reports during this period 
covered by these checks in evidence? 

e es Sir. 

Q I helieve you testified that these checks, so far as ap- 
pearance goes, are the sanie as real checks issued to real persons 
Dy ayou ? 

A Yes sir. 

Q Now you spoke, a moment ago, Mr. MeCoy, about a 
voucher system that was prevelant between vou and the De- 
partment. I will ask you now to take this bundle of vouchers 
and examine them, these for the—marked for the month of 
October, 1907. I will take voucher number six as an example. 
This purports to be signed by Albert Peterson, for services 
rendered of the amount of twenty dollars, from October 5th, 
1907, to October 14, 1907, and down below that is the signature 
of M. P. McCoy approving the same—Is that a genuine or 
fraudulent voucher? 

A Fraudulent. 

Q You signed the name Albert Peterson? 
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Q Then you approved it, with your own signature, as 
actually rendered to the Government for services? 

KH Yes sir. 

Q Now will you go through the list of vouchers I hand 
you, for the month of October, 190%, and state whether or not 
they correspond with the voucher number noted on the margin 
of the checks for that same month—You have checked over 
these vouchers for the various months covered by the fraud- 
ulent checks shown as Exhibit “A? 

A Yes sir. 

Q These vouchers are the youchers referred to on the 
meron of the checks? 

A Yes sir, they are. 

© How often did you send these vouchers ton cue be 
partinent? 

pee Quarterly. 

A [very three months? 

mee + es SIF. 

Q I now hand you another document, certificate for the 
month of Gctober, 1907, is that your signature, M. P. ALCON; 
Examiner of Surveys? 

A Yes sir. 

Q That refers, does it not, to the individual vouchers that 
you have just examined for that month ? 

A Yes sir. 

Q ‘That is a statement that you sent in as a part, or a 
summary of the quarterly account? 

me es Sir. 

MR. McLAREN: I now offer in evidence, as plaintiff's 
Exhibit “B” the vouchers just testified to by the witness as 
having been sent in by him, quarterly, to the Department at 
Washington, D. C., for the following months; October, 1907; 

MR. McCORD: And so on. T object to each of them as 
incompetent, irrelevant and immaterial and for the further 
reason that they show, in the light of the witness’s testimony 
that they are all fraudulent. 


50 UNITED STATES OF AMERICA YS. 


MR. McLAREN: If the Court please, the very basis of 
this suit is that the checks were fraudulent and as a circum- 
stance tending to rebut any evidence of negligence on the part 
of the Department at Washington, we purpose to show by those 
vouchers that they were apparently regular, that they compled 
in every respect with the departmental regulations, practice 
and custom, that there was nothing so far as the conduct of 
M. P. McCoy’s accounts, contents of his accouuts and reports 
and vouchers, to indicate to the Department of the United 
States that the fraud was being perpetrated at the time. 


MR. McCORD: I don’t think it makes any difference, 
Your Honor. I think it is wholly immaterial, irrelevant and 
incompetent whether he sent any vouchers or whether he 
didn’t. The question is the liability on this check. 


THE COURT: I will sustain the objection at the present. 
If the evidence is necessary you may offer it again in rebuttal. 

MR. McLAREN: I would like to make a suggestion while 
the matter is fresh in Your Honor’s mind. That is this: The 
defendant sets up in one of its affirmative defenses that if the 
government had been as careful as it should have been in 
checking up his work it would have detected this fraud at once, 
or at least after the first report was sent in. Now, the very 
purpose of this is to rebut that identical charge. If those 
reports were regular in every respect, then there was nething 
to put us upcn our guard or notice. The Court will allow us 
an exception. 

THE COURT: I will allow an exception. If the evidence 
is material at all, it is material in rebuttal of the defendant's 
defense. 

Me MeELAREN: Very welll 

Q Mr. McCoy, state whether, or not, it is true that these 
vouchers, just introduced in evidence, were in accordance with 
the usual and regular method of handing in vouchers that was 
in use between you and the Department at the time that 
they were sent in? 
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MR. McCORD: I make the same objection to that, Your 
Honor. 


AiR McLAREN: It may be stricken out by consent. 


Q Is there anything in the 


You say that, along about 
October, 1908, the Department changed this system of 
vouchers? 

MR. MceCORD: What do you mean by that? 


MR. McLAREN: It just means that instead of the voucher 
plan, it was done by pay-rolls system. 

MR. McCORD: What date was that made? 

Me. MCLAREN: October 8, 1908. 

Q Examine these vouchers for October, 1908, and see if 
that was the new or the old system that was employed— 

MR. McCORD: I make the same objection to that, Your 
Honor. It is referring to the vouchers which were not ad- 
mitted in evidence. 

THE COURT: Objection sustained. 

MR. McLAREN; I ask an exception. 

THE COURT: Exception allowed. 

MR. MeCORD: These same questions I suppose will all 
go out there, won't they, Mr. McLaren? 

MR. McLAREN: Iam just checking it down to each point. 
You better ask the question each time and have the Court's 
ruling on it. 

Q That is for sustenance? 

AK «OY es sir. 

Q You retained the individual voucher system for sup- 
plies and material? 

A Yes sir. 

Q How is it, Mr. McCoy, that no youchers are found for 
the last two months’ issue of fraudulent checks, that is, the 
months of July and August, 1908—did you ever send in any 
youchers for these two months? 

THE COURT: I will sustain the objection. 

Q It is true, is it not, that the vouchers that you sent in 
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for all of the other months were apparently regular and were 
in the usual form and manner? 

THE COURT: Objection sustained. 

MR. McCORD: Q When were you arrested? 

A September, 1909, about September ist. 

() You say, Mr. McCoy, that yoursent im statemenvemie 
the Department quarterly, will you examine these—Referring, 
Mr. McCoy, to the voucher for October, 1908, and the other 
youchers covered by the fraudulent period, whom did you say 
these vouchers were sent to? 

A To the Commissioner of the General Land Office. 

Q And were sent quarterly? 

A Quarterly. 

Q Now will vou explain, Mr. McCoy, what these accounts 
are, which I hand you, and which are signed by M. P. McCoy, 
special disbursement account? 

A Thatis an account current for the wie 

(Q) Covering the period from October Ist, 1907, to Sep- 
tember 31st, 1907? 

Ee Mes sur. 

MR. McLAREN: Air. McCord, that should be December 
dist, the quarter commencing October Ist. 

MR. McCORD: It is September here. 

Q When you sent these quarterly account current in which 
you say you did quarterly, did you, or did you not, transmit 
with them the individual vouchers covering that same period? 

ie eS Sir. 

Q Take the next one, from January ist, 1908, to March 
dist, 1908, is that your signature? 

ees: Sil, 

Q The same is true as to that? 

Bees Sir. 

Q The same is true as to all the vouchers down to a certain 
point? 

mF es sir. 
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Q Now calling your attention to the account current from 
July 1st, 1908, to September SUE JUS. 

4 It is not true of that one. That is not the same thing 
I had in mind. 

Q ‘Take up the one, running from October Ist, to Decem- 
ber 31st, 1908, and examine the leaflets on the inside, the out- 
line of expenditures, the first item, October SISt, Is tie pay- 
roll—That was the pay-roll system? 

on 1 es Sir. 

Q Now examine all of these quarterly accounts current, 
which I hand you, they are all signed by yourself, are they 
not, as special disbursing agent? 

pe es sir. 

Q These were sent in by you quarterly? 

mee eS Sir’, 

Q And, so far as their form is concerned, they were in 
due and proper form as was the customary practice of the 
Department? 

A Yes sir. 

Q Did these vouchers for expenditures, and also the pay- 
roll vouchers referred to in each of these accounts current, 
include these fraudulent checks, Exhibit “A”? 

pe es Sir. 

MR. McCORD: Do you want to offer those? 

MR. McLAREN: Yes, I offer in evidence now as HEAD EE 
tiff's Exhibit “C” the quarterly accounts current as follows: 
October ist, 1907, to December 31st, 1307; January Ist, 1998, 
to March 31st, 1908; April 1st to June 30th, 1908; and so on 
down to June 30th, 1909. 

MR. McCORD: I object to them as incompetent, irre- 
levant aud immaterial. 

MR. McLAREN: The Court, I presume, will make the 
same preliminary ruling? 

THE COURT: The same ruling. 

MR. McLAREN: Allow us an exception. 

THE COURT: Exception allowed. 
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Q Mr. McCoy, you sent in no quarterly account for the 
period after June 30th, did you? 

A No sir. 

Q The quarterly account was not yet due at the time you 
were arrested, is that the reason? 

A Yes sir. 

Q Is there anything on the face of these quarterly ac- 
counts, or upon the individual vouchers or pay-rolis vouchers 
that indicates any irregularity, or that indicates the practice, 
or I should say the fraudulent practice or scheme that you were 
carrying on? 

MR. McCORD: I object to that as calling for the con- 
clusion of the witness, that being the very thing that the jury 
is to pass upon, and I object on the further ground that it is 
incompetent, irrelevant and immaterial, and not the best 
evidence. 

MR. McLAREN: It raises practically the same question, 
Your Honor, as to the regularity of the reports he was send- 
ing in. 

THE COURT: Objection overruled. I will sustain that. 

MR. McLAREN: Beg Your Honor’s pardon. 

THE COURT: I will sustain the objection. 

MR. McLAREN: I ask an exception. 

THE COURT: Exception allowed. 

Q State what that paper is. 

A <An account current. 

@ for the period ending when? 

A September 30th, 1907. 

Q Beginning July ist, 1907? 

A Yes sir. 

Q@ <Any fraudulent items included in that account current? 

Pee Neher Cre, 

Q Xone of them covered by these checks—I will change 
the form of that question—Is that the usual form for the 
quarterly account that was in use? 

A Yes sir. 
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Q Can you tell, from an examination of it, whether or not 
any of these items were improperly allowed? 

A Not from an examination of this alone, I would have 
to have the checks that correspond and then I could tell. 

AR. McLAREN: I offer plaintiff's Exhibit “D”, a quar- 
terly account. 

MR. McCORD: { object to it as incompetent, irrelevant 
and immaterial and not properly identified. 

MR. McLAREN: That is offered, Your Honor, for the 
purpose of comparison of the regular quarterly account that 
the witness was sending in with the fraudulent one covered by 
those checks. 

THE COURT: I will sustain the objection. 

MR. McLAREN: I ask an exception. 

THE COURT: Exception allowed. 

Q You are living in Spokane, Mr. McCoy? 

A Yes sir, I am. 


CROSS-EXAMINATION 

mek eMcCORD: 

Q How long did you say that you occupied the position 
of examiner of surveys and special disbursing agent? 

A I had the position of examiner of surveys for about 
nine years, and during four or five years of that time I was 
special disbursing agent. 

Q Prior to the time that you became special disbursing 
agent, who attended to that duty of disbursing? 

A I did the disbursing. I paid the expenses of the men 
and rendered iny account to the General Land Office and was 
reimbursed by check from the Interior Department. 

Q Who advised you in the first instance? 

A The Department advised me in the first instance, of 
what was necessary. 

Q You advanced your own money? 

Peeves sir. 

Q After that time you adopted the system-— 
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MR. McLAREN: You don’t mean that he adopted the 
system, the office adopted the system, of course. 

Q After you became disbursing agent and also examiner 
of surveys, I will ask you where you maintained your office, 
if you had one? 

A Ihad no office. 

Q You attended to the surveys in Washington, Idaho and 
Montana? 

A Yes sir. 

Q Did the Government have any other agent, or assistant 
but vou in the transaction of this business? 

A No sir. 

Q Did they have any other person, or individual or agent 
upon the eround to assist you in doing this work, or to check 
yeur accounts? 

A Do you mean, now, assistants who I employed myself? 

Q Employed by the Government. 

A Well they were employed by me for the Government. 

Q@ Who did vou employ? 

A My assistants in the field? 

© Yes sir. 

A Well, I supposed—I employed assistants to assist me 
in making the examination of the surveys. 

Q Did the Government employ any other men to aid you? 

A No sir. 

( In checking your accounts as special disbursing agent— 
Did the Government check vour accounts? 

A The Department have special distributing agents— 
their usual custom. 

Q They sent men to Seattle to examine them or do it at 
Washington? 

A At the General Land Office at Washington. 

Q Were they out here, at any time, by any body? 

A Not that I am aware of. 

Q IJlow did they detect your fraudulent scheme? 
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A Mv. Good, I forget his mitials, a special agent of the 
Land Ojifice, discovered it there in Montana. 

() You were not checked up in your field work, or in your 
agents’ work by anybody until shortly before you were ar- 
rested during the whole period of time that you were in the 
service of the Government, is that right? 

A That is right. 

Ope low many surveys did you attend to 


about, in a gen- 
eral way, about how imuch money did you expend legitimately 
in the service of the Government between 19800 and 1909? 


MR. McLAREN: I object to that as incompetent, irre- 
levant and immaterial and also as calling for a conclusion of 
the wituess. 

THE COURT: The objection is overruled. 

A I don’t remember. 

Q Give it to me approximately. 

A Without looking up the records, 1 could not say. 

Q In the year 1900, when you went to work for the Gov- 
ernment in the capacity of examiner of surveys, until the time 
of your arrest in 1909, state approximately how much money 
you expended legitimately for the Govermnent, how much per 
year would you estimate it? 

MR. McLAREN: I make the same objection. 

THE COURT: The objection is overruled. 

MR. McLAREN: I ask an exception to each of those 
rulings. 

THE COURT: Exception allowed. 

A Well, I could not approximate it without looking over 
my— 

Q Well, about how much business were you doing—You 
I am not 


can tell about how much you would do in a year 
trying to trap you into anything. 

A If I could give you an approximate statement, I would 
gladly do so, but withont going over the records, 1 don’t see 
how I could do so. 

Q As much as five thousand dollars? 
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Pe Sill: 

Q One half of that, twenty-five hundred dollars? 

A No sir, nothing like that. 

Q One thousand a year, would you say? 

A The very outside Jimit would be one thousand dollars, 
I should say. 

Q <At any time, did the Government send any oue else, so 
far as you know, to check up your work and see whetier this 
money had been legitimately expended ? 

A No sir. 

@ You have misunderstood the question, Mr. McCoy, have 
you not? 

A It is only a surmise on my part, but J think there was 
a survey over in the extreme northeast part of Montana, over 
which several claimants were in litigation, and [ think possibly 
that it was reported that I had not been on the ground to make 
my examination. 

Q What did this work consist of, examining of surveys? 

A The Government has public lands throughout these 
states and they make surveys of them. 

Q This is done by United States Deputy Surveyors? 
A Yes sir. 

Q For the Government? 
A Yes sir, 
Q What did you do? 

A Before the Government would accept it, I was sent into 
the field to make an examination of the survey, whether it was 
in acceptable fori, whether it was correctly done. 

( Did you go out and rin the lines over and resurvey it? 

A I was to approximate ten per cent of the lines run by the 
party. 

Ot much as ten per comm 

oe es Sit, 

() You were supposed to hire assistants to do that? 

A Yes si 

OF amev ors? 
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CS Shr. 

Q Now, Mr. McCoy, vou have identified a bunch of checks 
here, plaintiff's Exhibit “A”, how do you know that these 
checks are the ones that you issued fraudulently—How can 
you tell? 

A By recognizing my handwriting. 

@ Every one is a different one, is it not? 

A Yes Sir. 

@ And each individual check has a different signature— 
Do you mean to tell me that, from an examination of these 
cheeks that vou can tell which ones you forged and which cnes 
the signatures are legal? 

MR. McLAREN: J object to the question as assuming 
that there is a different payee for each check, which is not the 
case. There were only twenty-nine different parees in the 
checks, Your Honor, but the checks themselves number over 
approximately a hundred. 

MR. McCORD: I think the question is a proper question, 
Your Honor, to show how he got at this. 

MR. McLAREN: I withdraw the objection. 

A I identify these from my own signatures on the check. 

Q When did you do that? 

A At the time the check was issued. 

{2 When this list—When these checks were selected out, 
did you select them? 

A No sir. 

Q Who did? 

A I couldn’t tell you. 

@ Did yon go over the various checks that had been re- 
turned, with any body in Washington and assist him in picking 
the forged checks, that is, those that you forged? 

A No sir. 

€ You did not? 

A No sir. 

Q@ You have only made a cursory examination of these 
checks today, have you not? 
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Agee es Sil: 

Q You have not taken up each one individually and gone 
throvgh them? 

A Yes sir, each check. 

Q Have vou examined the signature on each one? 

A Yes sir. 

Q I would just like to have you tell me how you can re- 
member five years after each one of these was taken which ate 
genuine and which are not. 

A Well, I know that, during the time that these were is- 
sued, that I issued nothing but fraudulent checks. 

Q Did you issue, at any time during the period from 1907 
to 1909, anything but fraudulent checks—You don’t mean pivelies 

A None except those that were payable to myself. 

Q From 1907 to 1909 you did nothing then—you did not 
issue a single check that was valid? 

A Except those to myself. 

Q Except the two hundred and seventy dollars a month? 

A Yes sir, my salary. 

Q Everything else was fraudulent? 

pee eS SIL 

Q You did no work? 

A Twas doing work, but instead of passing checks to the 
parties that I employed in the field, I would pay them per- 
sonally. 

Q How much did vou pay out in that way? 

A Iam unable to state. 

Q About how much would these checks amount to, fifteen 
thousand dollars, about how much did you expend out of your 
own funds? 

A J don't think I could even approximate it. 

Q Would you say that you had expended five thousand, 
one third of that? 

A No sir. 

Q <About four thousand dollars? 

A About a couple of thousand dollars. 
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Q You have no way of arriving at that estimate? 

A No sir, [ have no records. 

Q You think that you have spent about a couple of 
thousand, or it may be more? 

A It may be more or it inay be less. 

) It may have been as high as five thousand dollars? 

A I don't think it was as high as five thousand. 

Q <As much as four thousand? 

A I don't think it was over a couple of thousand. 

Q What were you doing—You say that you paid some men 
for services rendered, and that you paid it out of your own 
money—Do vou know of any of the men that you paid it to? 

Pa No sir, I do not. 

Q Can't you recall any of them? 

A NOosit. 

Q What work did they do for which you paid them? 

A Some were chainmen and some were flagmen and some 
were teamsters and some of them were stage drivers and some 
of them livery stable people. 

Q You did go over onto the different surveys, during the 
period from 1907 to 1969, to September, 1909, you did cating 
on the checking of these surveys? 

A Only a part of them. I did a few of them. 

Q You were on all of them, were you not, with the ex- 
ception of the one in northern Montana? 

A No si. 

Q How many all together? 

A Lam unable to approximate. The records of the office 
will show, and I could not even approximate without having 
those records. 

Q You made up reports on these various surveys and sent 
them in to the Government? 

Pen Pes sir, 

Q These reports showed that you had run the lines on at 
least ten per cent of the surveys, the deputy surveyor’s work? 

A Yes sir. 
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Om issinat risht? 
m Yes Sir: 
@ You mean to be understood that vou did run ten per 


Be VUES Si 
Q On some you did not run quite ten per cent? 
A J only mean to approximate it. 
Q You actually did the work of about ten per cent of the 
most of them? 
A No sir, on a few of them. 


Q On others vou did part of the work and certified that 
you did it all. 

A evese sil: 

Q On all of them, with the exception of in Northern Mon- 
tana, vou did some work? 

A No sir. 

Q What others? 

A Well, in quite a majority I did not examine in the field 
at all. 

Q@ Didn't do any field work at all? 

A No sir. 

Q You had nobody do it? 

A No sir. 

Q You cannot tell now a single man who worked for you, 
that you paid, between 1907 and 1909? 

A No sir, not a single man. 

@ Not a single man? 

A No sir. 

Q Where did you keep this money, at Seattle? 

A No sir, on the ground. That is, wherever I happened 
to be making examinations of surveys, 

Q What sert of a report would you send in with the vouch- 
ers, Would you draw a plat showing the survey? 

A No sir, I would send in the field notes covering the 
ground. 
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Q You would send in the field notes you had gotten from 
the deputy surveyor’s work? 

A I didn’t get them from the deputy survevor, I got them 
from the Surveyor General's office. 

Q You used the same notes in sending them in? 

Pa es Si). 

Q If you had done the work individually, they would not 
have checked with the work in the Survevor General's office, 
would they—If you had made these surveys and run your own 
lines, it would not have checked correctly with the work in the 
surveyor General's office, would it? 

pweeN© Sir. 

Q In checking, did you simply try to run over the lines 
made by the deputy surveyor on the ground and find his monu- 
mens ¢ 

A Yes sir. 

Q <And during this time, a period of two vears, you simply 
copied the notes from the Surveyor General's office? 

A They were not copied, they were faked, we made our— 

Q@ They were taken from the Surveyor General's office? 

A The only data we had was taken from the Surveyor 
General's office. 

Q They were repreductions of his notes? 

we ONO Sir. 

Q@ You went to the Surveyor General's office and copied 
them? 

Eee 1-5. Sir. 

Q Copied them as they were shown in his office? 

A No sir, but T would not send in notes unless they would 
correspond in a general way. 

@ You would modify them in some way? 

=) 1 es SIP. 

Q Well, now then, how did you do when you actually re- 
run the lines, did you try to make changes in them? 

A Wo, I would return the conditions as I found them. I 
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Q Is that right? 
A 6Yes Sir. 
Q You mean to be understood that vou did run ten per 


A Yes sir. 
Q On some you did not run quite ten per cent? 
A JI only mean to approxinate it. 

Q You actually did the work of about ten per cent of the 
most of them? 

A ONO sir, ona few Ot them, 

Q On others vou did part of the work and certified that 
you did it all. 

A Yes sir. 

Q On all of them, with the exception of in Northern Mon- 
tana, you did some work? 

A No sir. 

Q What others? 

A Well, in quite a majority I did not examine in the field 


Q Didn't do any field work at all? 

A No sir. 

Q You had nobody do it? 

A No sir. 

Q You cannot tell now a single man who worked for you, 
that you paid, between 1907 and 1909? 

A No sir, not a single man. 

Q Not a single man? 

eee SIT 

Q Where did you keep this money, at Seattle? 

A No sir. on the ground. That is, wherever I happened 
to be making examinations of surveys. 

Q What sert of a report would you send in with the vouch- 
ers, Would you draw a plat showing the survey? 

A No sir, I would send in the field notes covering the 
ground. 


NATIONAL BANK OF COMMERCE. 63 


Q You would send in the field notes you had gotten from 
the deputy surveyor’s work? 

A I didn’t get them from the deputy surveyor, I got them 
from the Surveyor General's office. 

Q You used the same notes in sending them in? 

Pee Ves Sil. 

Q If you had done the work individually, they would not 
have checked with the work in the Survevor General's office, 
would they—If you had made these surveys and run your own 
lines, it would not have checked correctly with the work in the 
surveyor General's office, would it? 

= No sir. 

Q In checking, did you simply try to run over the lines 
made by the deputy surveyor on the ground and find his monu- 
ments? 

Eee vcs sir. 

Q And during this time, a period of two vears, you simply 
copied the notes from the Surveyor General's office? 

A They were not copied, they were faked, we made our— 

Q@ They were taken from the Surveyor General's office? 

A The only data we had was taken from the Surveyor 
General's office. 

Q They were repreductions of his notes? 

A 6 No sir. 

@ You went to the Surveror General's office and copied 
trem ? 

pees sir. 

Q Copied them as they were shown in his office? 

A No sir, but I would not send in notes unless they would 
correspond in a general way. 

© You would modify them in some way? 

ee Les Sir. 

Q Well, now then, how did you do when you actually re- 
run the lines, did you try to make changes in them? 

A No, I would return the conditions as I found them. I 
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would take my own field notes and my reports would be exact 
copies of my own field notes. 

Q Wherever you found the monuments made by the sur- 
veyor, in those cases the notes would be identical, but in those 
notes that you faked from the notes in the Surveyor General’s 
Cice— 

A So far as the monuments and as to the topography, 
they were not the same. 

Q When you faked the notes you were not the same? 

A It is seldom that any two men write up the same notes 
after going over a certain line. 

© Now then, these checks that you draw, where did you 
‘ash them, Ir. McCoy? 

A At different places around over the country. 

Q Tell me how you would do it, take the first check for 
Albert Peterson, for twenty dolars— 

A Maye see the check, picase? 

(Exhibit “A” shown witness. ) 

Q The one on the top there, the back of the check shows— 

MR. McLAREN: For the benefit of the jury, the check 
referred to now is October, 1907, the first one. 

A That I cashed it through the National Bank, or the 
Columbia Valley Bank of Wenatchee. 

Q Did vou take it there yourself? 

a No sir. 

Q How did you arrange that? 

A I sent these checks to this bank, under the name of 
J. D. Wing. 

MR. McLAREN: You mean this particular check, you 
didn’t send all of them? 

A This particular check. 

Q J. D. King, who was he? 

A <A fictitious name, the same as the rest. I sent these 
checks to the Columbia Valley Bank in the name of J. D. King. 

© By inal 

A Yes sir. 
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Q From where? 

A From the points, I don't remember now. 

Q Did the bank send these checks— 

A I opened up an account with the bank and sent these 
checks for collection. 

Q You opened up an account in the first place? 

A On this particular check as J. D. King. 

Q@ Did you go there to open it? 

A No sir, by mail. I sent these cheeks by mail in the 
first place. 

Q You opened an account by mail? 

Pee CS SIT. 

Q Then you checked it out in the same name? 

ey Yes Sir. 

Q You forged the name of King to these checks? 

Ea Les Sir. 

© How did you get the money—How did they send it 
tO Seong 

A Then this was checked out in my favor by this man 
J. D. King, this fititious King. 

Q You cashed the checks in that way and sent to you by 
beret 7 


OQreEOrOrorororor 


TGR Sa 

Were you ever in the Seattle National Bank? 
Yes sir. 

Do you remember of any checks paid by them? 
Des sir. 

How did you manage that? 

Under the name of F. M. Clark 

Did you open an account under that name? 
Yes sir. 

You went in personally? 

Yes sir. 

You would go in there and deposit them vourself? 
Yes sir. 

From time to time? 
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A Yes sir. 

@ And then check them out? 

A Yes sir, 

Q How about the Mutual National Bank, how did you 
manage that? 

Mk. McCORD: Montana National Bank it means, I 
suppose. 

MR. McLAREN: Yes. 

A That was done by mail, under another name. 

Q Where from? 

A From some part of Montana, wherever I happened to 
be. I was at different points in Montana. 

@ Would you send more than one check at a time? 

A Yes sir. I would generally send the bunch for the 
month. 

Q And have them placed to your account? 

A Yes sir, to the account of these fictitious names. 

Q King? 

A Yes sir, or Clark. 

Q Did you have more than one fictitious name? 

A Yes sir, the first was J. D. King. 

Q@ How many accounts did you have with the various 
banks—You had one under the name of J. D. King and one 
Clark, and what else? 

A That is all. 

Q <And this was done under these two names” 

A Yes sir, as I remember. 

Q Then you would forge the name of King on the cheek 
and make it payable to your order? 

A NES ies 

Q You didn’t go and draw the money yourself? 

A No sir. It was sent by draft to me at Seattle, and I 
would check it out from wherever I would happen to be. 

Q When did you open the account with the National Bank 
of Commerce, or did you open it? 


aN 
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The National Bank of Commerce, I opened an account 


there when they adopted this disbursing agent system. 


Q 


Did you have the opening of the account yourself, or 


was it done from Washington? 


A 


The deposit was made there from Washington, and I 


was notified of the fact. 


The deposit was made from Washington? 

To my credit. 

As M. P. McCoy, Special Disbursing Agent? 

eS eine 

This was how the account was opened up? 

Yes sir. 

You were directed to go there and leave your signature? 
es Sus 

You went there and left your signature? 

Nes Sir. 

And you drew your money out of that account for vari- 


ous purposes connected with the Government? 


A 
Q 


Yes sir. 


Some that were legitimate, and some that were not, 


Gat is meht, is it not? 


AN 


Q 
A 
Q 
A 
Q 


ture? 
A 


Q 


I checked that money out through other banks. 
What 
That is on cheeks cashed in other banks. 


You drew checks? 
Yes sir and cashed the checks. 
Every one of these checks contains your genuine signa- 


Yes sir. 
And all of these in this bunch, to the best of your 


knowledge, are fictitious? 


A 
Q 


Yes sir. 
Is there anything on the face of these checks to advise 


or indicate the fact that there was anything fraudulent about 
them, was there? 
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MR. McLAREN: Which bank, the National Bank of Com- 
merce? 

A. No sir, they are reguiar im every way. 

@ The contents and endorsements are what the law re- 
quired to be put upon them? 

MR. McLAREN: IT object to that as calling for a conclu- 
sion of the witness. 

THE COURT: I sustain the objection. 

© That is on all of them? 

A Yes sir. 

Q Did you put the—I notice some of them have a voucher, 
number one voucher from the 6th to the 16th you showed these 
vouchers to the bank, did you? 

A No sir, these vouchers were sent with my quarterly re- 
port to the land office at Washington. 

Q You put in these all of the pay-rolls and sustenance 
and so on—I notice that some of them, or at least I thought 
soine of them had no—did not have vouchers on them? 

A «The last ones, several of them are there not? 

@ Some of these in April—In August 1909, examine these 
for August, 1909, did you put notations’— 

Mk. McCORD: I withdraw that question. 

@ Did you exhibit your pay-rolls to the bank? 

MR. McCORD: It is on the next page. 

eo SII” 

Q I see these checks, one bunch of them seems to have 
been paid direct, or part of these checks, take for instance the 
one for one hundred dollars, to J. D. King, the check is dated 
August 31, 1909, for one hundred dollars, number 13, and 
August 31, 1909, for sixty-two dollars, in fact all of these for 
August, with the exception of one or two seem to have been 
drawn direct without the intervention of any other bank, were 
thieyeirot 7 

A No sir, these were paid through the Seattle National 
Bank and are stamped indistinctly on the back of them there. 

Q They were paid through the Seattle National Bank? 
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A Yes sir. 

Q Now you referred to your instructions a while ago, from 
the Government, they authorized you, when this deposit was 
put there to sign checks for this money in drawing it out, did 
Oe 

MR. McLAREN: I object to that question as calling for 
a conclusion of the witness and not the best evidence as to 
whether the letter of instructions authorized him to sign these 
checks. 

( Discussion. ) 

THE COURT: I will overrule the objection. 

A Yes sir. 

Q You had authority from them to draw checks? 

A Yes sir. 

Q You showed that authority to the bank, I presume, you 
must have, did you not? 

A Yes sir, I showed my letter of instructions to Mr. Max- 
well, who was at that time cashier of the bank. 

Q And these instructions that you got, you just exhibited 
them to him did you not? 

A Yes sir. 

Q You didn’t give him any other instructions? 

A No sit. 

Q Just let him read your instructions? 

A Yes sir. 

Q The bank had no other instructions, except from reading 
wour letter? 

A I don't know, but I presume— 

Q I don’t want any of your presumptions—You dont 
know? 

A Idon't know. That letter instructed me to sign checks 
as Special Disbursing Agent. 

Q No limitation was placed by that letter, or was placed 
on the bank by that letter, to paying any checks signed by you? 

A No sir. 

Q There were no conditions, it had been remitted direct to 
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the bank to take your signature, and directing you to draw it 
out upon your signature, that was the size of these instruc- 
tions, was it not? 

A Yes sir, the purport of them. 

Q That is the substance? 

A I don’t remember the wording exactly, but that is the 
substance or object of the letter. 

Q To advise the bank that you had authority to draw any 
money placed to your credit as Special Disbursing Agent? 

MR. McLAREN: I object to that as calling for a conclu- 
sion of the witness as to the authority contained in the letter. 

THE COURT: I overrule the objection. 

MR. McLAREN: Exception. 

THE COURT: Exception allowed. 

aA Yes sir. 

Q Now the bank, every month, rendered you a statement 
of your account, did it not? 

~ Yes sir: 

@ And the vouchers, or the checks that you had used were 
not returned to you? 

A Nosir. 

@ A list of them was returned to you in a statement of 
account? 

A Yes sir. 

Q Also the vouchers themselves and a statement were sent 
to the Department at Washington by the bank—That is the 
checks were sent to Washington? 

I don't know. 

You don’t know what the custom was? 

T presume they were but I had no means of knowing. 
Your account was balanced up every month? 

ivery quarter, yes sir. 

very month? 

No sir. 

Was it every quarter? 

Every quarter. 


rPOrFOP OPO PP 
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Q The cancelled checks were sent to Washington—You 
understand that it is customary to send them to Washington? 

A Yes sir, I do now. 

Q These checks, so far as you know, were all sent to 
Washington at least every three months? 

A Yes sir, I presume they were. 

Q So that your account was balanced up every month be- 
tween you and the bank? 

A Yes sir. 

Q The bank rendered you a statement every month? 

A Yes sir. 

Q ‘They didn’t wait until the end of the quarter, but ren- 
dered it every month to you? 

A Yes sir. 

Q ‘They didn’t render any to the Department at Wash- 
ington? 

A I don’t know, I am sure. 

Q Did the Government, prior to September, 1909, ever 
make any complaint or criticism of your acts or your dealings 
with the Government in regard to these examinations of sur- 
veys? 

A No sir. 

Q They never offered any criticism at all of any kind? 

A Oh, once in a while there would be some item suspended 
for explanation, as for instance a telegrai, a copy of which 
would have to be sent. Where I had failed to send a copy, or 
something like that, or some clerical error. 

Q As I understand it, you sent in until October, 1908, 
you sent in to the Department at Washington vouchers for 
everything that you expended? 

A Yes sir. 

Q Purporting to be signed by the men who had done the 
work or furnished the supplies? 

A Yes sir. 

Q That is true, is it not? 

A Yes sir. 


~1 
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Q These were sent in monthly, were they not? 

A Prior to the adoption of the Special Disbursing Agent, 
yes sir. 

Q After the adoption of the Special Disbursing Agent 
scheme, they were sent how often? 

ey (GbR Vemerd hu 

Q When was the disbursing agency feature adopted? 

A I think after the first of Cctober, 1908. That is when 
we began. 

Q After the account was opened up in the bank in vour 
naine as Special Disbursing Agent and as examiner of Surveys, 
from that time you sent in your vouchers quarterly? 

Aw Yes sir 

Q And continued to do that until October, 1908, did you? 

A I continued to do that until my arrest in 1909, Sep- 
tember, 1909. 

Q You sent in the vouchers, as well as the payrolls? 

A No sir, sent in the payrolls after we adopted that plan. 

Q October, 1908? 

A Yes sir, prior to that time sent in vouchers. 

Q You continued to send in payrolls quarterly after Oc- 
tober, 1908. 

pees sir 

Q So that throughout the whole history of these trans- 
actions, from the time you opened the account in the Bank of 
Commerce, until you were arrested, you sent in, every three 
months, vouchers for every dollar you claim to have expended? 

A Yes sir. 

© These vouchers were used until October, 1908? 

A Yes sir, 

Q After October, 1908, the labor and services went in 
under the payroll? 

A Yes sir. 

Q You continued to have each member of the payroll sign 
that voucher? 

eee CS Sir, 
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Q They signed the payroll, each member that you claimed 
pay for services? 
They signed the payroll, ves sir. 
Other services were on independent vouchers? 
Yes sir. 
That was up to the time of your arrest? 
Yes sir. 


OPO PrPOPr 


The Government, at all times then, from 1907 up until 
the time of your arrest on September ist, 1909, had these 
vouchers in its possession? 

A Yes sir. 

Q Now the Government could, very easily, by sending 
men out to check up the ground work and field work have 
ascertained that you had never been over it, could they not? 

mA Yes sir. 

Q And that is the way that they finally stumbled onto 
the illegal practice? 

A Yes sir. 

Q Or it was an easy matter, was it not, to have found out 
from the people in the vicinity that you had not done this 
work, was it not, Mr. McCoy? 

A Except in the sparsely settled districts. 

Q If they had made any investigation at all, or if they 
had enquired for any of these men you claim to have paid 
money to, they could have ascertained that the men could not 
have been produced? 

Ee eS Sir. 

@ So that by the simplest sort of an investigation they 
could have found out that there were no such people in exist- 


ance as those whose names you had given? 
A Yes sir. 


Q@ Did they ever inquire from you, as to the men who 
composed these accounts, as to their residence or postoffice 
address of any of these individuals to whom you claim to have 
paid money? 
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A TI think each voucher shows the postoffice address of 
each man who signed the voucher. 

Q And all of these were fictitious and there was no such 
person at that place? 

A No sir. 

Q@ And a letter addressed to them would have been re- 
turned uncalled for? 

i) Yes sir. 

Q J don’t want to embarrass you, Mr. McCoy, but J want 
to ask you the question because I think it is necessary—When 
were you arrested and where? 


A It was about the first of September, 1909. 

@ Where were you arrested? 

A At the Lincoln Hotel at Seattle. 

Q With what offense were you charged? 

A The offense of embezzlement of Government funds. 

Q Of what particular embezzlement were you charged 
with? 


A I don’t remember. 


MR. McLAREN: I will stipulate that he was indicted, 
arrested and sentenced for embezzlement covered by the checks 
shown in Exhibit “A.” 

MR. McCORD: You said you would produce the indict- 
ment. 

MR. McLAREN: Do you want the indictment now? 


MR. McCORD: No, you can put it in. The indictment 
will be introduced showing the charge against him. 

A Do you know what particular checks made up those you 
were arrested for embezzling on? What the particular funds 
myene 

A I don’t remember. I was rather embarrassed at the 
time the indictment was read to me, and I don’t remember. 
You were sentenced in Seattle? 

In Tacoma. 
Were you tried? 
No. 


Po - o 
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Q@ You pleaded guilty to the indictment and you say that 
you don’t know what was in it? 
A No sir, I don’t remember now. 
@ You are now out on parole? 
A No sir, I am at liberty, my parole expired on the 19th 
of last month. 
So you are completely freed? 
Yes sir. 
You are not pardoned? 
No sir. 
So that vour civil rights have not been restored? 
No sir. 
Did you not make any application in person? 


op ol bo) ee ee 


No sir. I made an application for a parole and it was 
granted. 

Q Mr. McCoy I will have to go into those a little more 
in detail, as I don’t know how all of these different names here, 
that is the names of H. M. Benson, A. C. Jenkins, Charles 
Paine, George K. Cooper, E. M. Bassett, Joe Mikel, A. J. 
Whitney, F. W. McCulley, George D. Cook, F. M. Clark and 
J. D. King,’— 

MR. McLAREN: Those are the names referred to in the 
checks. 


“all covering the month of August, 1909, I want you 
to tell me, if you can, how vou can go through those and tell 
now, after the elapsing of five years, which ones of these signa- 
tures are fraudulent, and which are not, or that all of them 
are—I ask you whether you can do that from any independent 
examination of the signatures, as they now appear, or can you 
tell only because you were not doing any work during this 
period of time? 

A I eould not identify these from these fictitious signa- 
tures, but I can identify them from my own signature having 
issued the checks. 

Q Well your signature does not appear on any of those 
checks—that is the signature of M. P. McCoy, except as the 
drawer of the check? 
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A That is all. 

Q Can you independently say that all of these names 
placed on these checks and made by you, can you tell now from 
an examination of those signatures at this time—I don’t see how 
it is possible—Tell me whether if you didn’t have these passed 
up to you, and without any other information, whether you 
could tell whether these were forgeries? 

A No sir, it would be impossible for me to tell. 


Q If you saw the checks you could not tell that they were 
forgeries, except, as you say, between 1907 and 1909, you say 
that you did not issue any legitimate checks? 

A Yes sir. 

Q That is the only way you can tell? 

A Yes sir. 

Q That is also true of the vouchers, is it not, you could 
not tell that these were forgeries on the vouchers from an 
inspection of the vouchers at this time? 

A Yes sir. 

Q How? 

A Simply by knowing that they were fraudulent. 

Q I say by an exainination of the voucher itself, inde- 
pendent of your personal knowledge, you could not tell, it 
would be an impossibility? 

oN Ome liter 

Q Now, Mr. McCoy are you not mistaken in saying that, 
from 1907, the date of the first of these checks, October 14, 
1907, to September 30, 1909, two years that you did not issue 
a single genuine check? 

A Not as against the National Bank of Commerce. 

Q How do you know that? You transacted business and 
had men in your employ, and were paying them from some 
source or other, now is it not possible that some of these 
checks that you drew were payable for a Jegitimate purpose 
and to the men who earned the money? 

A No sir. 

Q Why do you say that? 
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A Because whenever I incurred expenses in the field I 
paid it to the individuals themselves, and in order to carry 
this thing through I would issue checks against the National 
Bank of Commerce but only those that were fictitious. 

Q What work were you doing from October, 1907, to Sep- 
tember 30, 1909, what particular surveys were you examining? 

A Surveys in the states of Washington, Idaho, and Mon- 
tana. The records would show the title of each survey that is 
to whom contracts were let, but who they were now, I cannot 
recollect. 

Q You are sure that you never drew any checks in their 
favor on the National Bank of Commerce? 

A Iam sure of that. 

Q But you used the money that you got from the Na- 
tional Bank of Commerce in paying them? 

A Yes sir, except those payable to myself. 

Q The money that you got on these fraudulent checks you 
used, in part, to pay these men? 

Yes sir. 

How much you have no means of knowing? 

No sir. 

Otherwise that it is from one to four thousand dollars? 
Yes sir, somewhere within those sums. 


OPFOPOPK 


But you did render seervices to the Government, yalu- 
able services, during that period, did you not in examining 
these surveys? 

A eS sir. 

Q And employed men to assist you in getting the informa- 
tion you did furnish the Government? 

A Yes sir. 

Q And you did have men employed by you in examining 
surveys for the Government? 

A Yes sir. 

Q I would like to—If you can give me some more correct 
information as to the amount of money you spent on each 
particular survey, the number of men you would employ and 
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I would like to have you try to recall, Mr. McCoy, about how 
much money you spent legitimately from 1907 to 1909, that 
you paid for out of funds that you carried in this bank? 

MR. McLAREN: Q Is it your testimony, Mr. McCoy, that 
the actual services which you did pay for during this period, 
were paid out of these fraudulent checks, or did you put in a 
personal check to pay for these services? 

A J got this money individually. 

Q Out of the proceeds of your personal checks? 

A I paid them with my own money. 

Q I want to get this clear—During the time that these 
fraudulent checks were sent in by you, you also sent in checks 
payable to yourself for different amounts, did you not? 

AY MesTsir, 

Q Was it out of these checks, payable to yourself, that 
you paid the men that you had employed, or did you pay these 
men out of the proceeds of these fraudulent checks? 

A I paid them with my own money. How I obtained that 
money, I obtained part of it by my own salary and over time 
and part of the money I got from the fraudulent checks. 


Q You kept all of this money in the bank? 
A Yes sir. 

Q The National Bank of Commerce? 

A Yes sir. 


Q When you got money from these fraudulent checks and 
legitimate money, you put them all together in one account? 

ECS USIP: 

Q Whether it was from one source or the other, part was 
from fraudulent sources and part from other sources? 


A Yes sir. 
Q@ You could not tell which? 
A No sir. 


Q You have no doubt but that you paid out from one to 
four thousand dollars for the Government in this way? 
A Yes sir. = 
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Q@ Most of it came from the fraudulent checks, because 
there were more of them? 

A Yes sir. 

Q So that you would say that the biggest part of what 
you did pay necessarily came from the money that you got on 
these fraudulent checks, that is the legitimate conclusion, is it 
not? 

A Well, the amount was so small that I was paying out, 
compared with what I was getting in, that I would not have 
any means of knowing where it did come from. 

@ It was all mixed together? 

Ewe es Sir. 

Q The money which you did use to pay these legitimate 
expenses and labor was money paid out of your own personal 
bank account into which you had put the money realized from 
these fraudulent checks? 


pe Les Sir. 
Q That is right, is it not? 
Pen Ves SIP. 


Q Now take, for instance, the surveys for the year 1907, 
can you tell where you examined one—just recollect one where 
you did any work on it? 

A Without having the records before me, [ could not tell 
that. 

Q It is possible, is it not, that you have paid out more 
than four thousand dollars? 

No sir, I should not estimate it any higher than that. 
You think that four thousand is the maximum? 

Nes Sir. 

Would you consider that approximately the sum? 

I should say a couple of thousand. It might have been 
more or it might have been less. 


- OPO 


Q It might have been as much as four thousand? 

A It might have been over two thousand. 

Q The last one of these vouchers was sent on September 
30, 1907? 
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No sir the last one went in— 
June 30, 1909? 
Yes sir, June 30, 1909. 
You didn’t send in any after that? 
No sir. 
But you drew quite a number of checks after that did 
you not? 

A Yes sir, I drew checks at the end of July and to the 
end of August. 

@ Did you keep any account in any other bank than the 
National Bank of Commerce as Special Disbursing Agent? 

A No sir. 

Q Did the Government not receipt to you for these vari- 
ous accounts that you sent in? 


OQProro,ye 


A No sir, it was not their practice, but they did, however, 
at the end of the year send me a statement from the auditor 
of the interior department of my account and including the 
account for the past year. 


Tell you it was correct? 

Yes sir, letters were sent me from the Auditor of the 
Interior—from the Auditor of the Treasurer of the Interior 
Department and sent me these statements, at the end of these 


Q They verified your account at the end of 1907, did they? 
A Mes sir, | 

Q And verified it at the end of 1908? 

a MESSI 

Q 

A 


periods, stating that my account had been examined and found 
correct, or that there were some slight discrepancies and that 
they neded correction, or something of that kind. 


Q What officer of the National Bank of Commerce, did 
you do your business with, Mr. Maxwell? 

A It was the young man who had charge of the disbursing 
of the Government funds in the rear of the office, I don’t re- 
member his name, in fact I never knew his name. He was one 
of the bank tellers. 

Q Ever do business with Mr. Backus? 


iv) 
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A No sir. 

Q Did you ever do business with Mr. Stacey? 

A No sir. 

Q Did you ever do any business with Mr. Seewell? 

A No sir. 

Q Mr. Maxwell, you did show him your credentials? 

A Yes sir. 

Q Did you turn your signature over as Special Disbursing 
Agent? 

A Yes sir. 


@ And your written instructions were to show your or- 
ders to the bank, were they? 

A I cannot recall exactly, but I was notified of this suin 
being placed to my credit in this bank. 

Q You were authorized to draw it out on your signature? 

MR. McLAREN: I object to that, Your Honor, as calling 
for a legal conclusion of the witness. 

(Discussion. ) 

THE COURT: I overrule the objection. 

MR. McLAREN: Exception. 

A Yes sir. 

Q You showed that to the bank? 

A Yes sir. 

Q You didn’t tell them anything about your being unlim- 
ited in your power to draw that money? 

A No sir, I simply showed them my letter. 

Q The letter didn’t contain any limitations on your 
powers? 

ee 0 SIT: 

Q It was an unconditional authority? 

A Yes sir, I think the checks were to be signed by inyself 
as Special Disbursing Agent. 

Q With that exception there was no limitation? 

A No sir. 

Q There was no limitation on the authority of the bank to 
pay you money? 
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MR. McLAREN: Same objection, Your Honor. 

THE COURT: Objection overruled. 

MR. McLAREN: Exception. 

THE COURT: Exception allowed. 

A No sir. The letter gave me authority to draw it out 
myself on my own order, but I don’t think I could have drawn 
any checks under that authority payable to myself. 

Q It didn’t say anything about it at all? 

A Well I was to draw this money as Special Disbursing 
Agent and [ don’t remember that it limited me at all. 

Q You don’t think that anything was stated as to any 
limitation at all? 

A I don’t think that there was any limitation stated. 

Q When you say that you don’t think that vou could draw 
checks in favor of your own order, you are getting that from 
information other than that contained in the letter? 

A Nes sir, 

Q There was nothing in the contents of that letter that 
indicated that you could not draw it in vour own favor? 

A No sir, not that I can remember. 


RE-DIRECT EXAMINATION 


BY MR. McLAREN: 

When were you paroled out, Mr. McCoy? 
March 15th, last. 

Mareh 15, 1911? 

Yes sir. 


OPOPO 


You have been steadily employed in the City of Spo- 
kane for how long? 

A Since June 15th. 

Q For what firm? 

A W. A. Richards, architects. 

MR. McCORD: That ought to be Ritchie. 

MR. McLAREN: Ritchie, ves. 

Q Since when? 
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A June 15, 1911. 

Q You have never had any difficulty or trouble with the 
Government before this transaction of the fraudulent checks 
during all the time you worked? 

A I never had any trouble with any body, the Govern- 
ment, or any body else. 

Q Under your authority from the Government you had no 
authority to pay out money, or draw checks against the ac- 
count, except in payment of legitimate bills? 

MR. McCORD: I object as incompetent, irrelevant and im- 
material, and asking for an interpretation of a question of law 
by the witness. 

MR. McLAREN: I think that is proper, Your Honor, in 
view of the questions asked upon Cross Examination. 

MR. McCORD: (Reading) “Under your authority from 
the Government, you had no authority to pay out money, or 
draw checks against the account, except in payment of legiti- 
mate bills?” Now, that is the very question here, Your Honor. 
I object to it as incompetent, irrelevant and immaterial and 
asking for a conclusion and asking for the interpretation of 
the contract, what his authority was. 

THE COURT: 1 sustain the objection. 

MR. MCLAREN: An exception. 

THE COURT: Exception allowed. 

MR. McCORD: (Reading) ‘When you told Mr. McCord 
that your letter of instructions’— 

MR. McLAREN: That goes with the same ruling. Turn 
over to the next page. 

MR. McCORD: The next page. 

MR. McLAREN: Begin next at the second question on 
page 50. 

MR. McCORD: The second question? 

MR. McLAREN: Yes. 

Q During the time covered by these checks, you were not 
doing much of any work—Were you doing anything in April, 
1908, do you recollect being over at Great Falls, Montana? 
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A I don’t remember anything specially. 

@ I hand you four vouchers, numbered fifteen, sixteen, 
seventeen and eighteen, commencing April, 1908, to J. D. King, 
A. M. Anderson, I. M. Clark and Fred Evans, state whether 
these were fraudulent? 

mo) Ves sir. 

@ You received the money on these vouchers? 

AO Nesesir: 

MR. McCORD: I make the same objection to that, if 
Your Honor please. I object to it as irrelevant, incompetent 
and immaterial. 

MR. McLARION: I offer in evidence now these vouchers, 
Plaintiff's Exhibit “EE,” being Nos. 15, 16, 17 and 18, upon this 
theory: it developed on cross examination by Mr. McCord that 
there was a possibility, at least a theory that part of the pro- 
ceeds of these fraudulent checks might have inured to the 
benefit of the government in payment, as the witness testified, 
in cash to the men whom he had employed during the period 
covered by the checks. I now offer to show by these exhibits 
that in addition to monies received by him from the fraudulent 
checks, he handed in vouchers which I now offer in evidence, 
covering a portion of the same fictitious persons, Anderson, 
Clark, King and the rest of them. My position is clear. Coun- 
sel contends and will contend I presume from the line of cross 
examination developed that even although the money was all 
obtained irregularly and fraudulently from the bank, yet if as 
a matter of fact he applied a part of that money to the pay- 
ment of actual bills, that they are entitled to show that, as the 
government would not be damaged by that appropriation of 
that money. Now, I am offering to prove by these exhibits 
that there were other monies which were used in payment of 
these actual expenses, 

THE COURT: As at present advised, I will rule against 
you, Mr. McLaren. If I should change my mind abont it, I will 
let you introduce these. I don’t think they are material in 
this case at all. 
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MR. McLAREN: The Court will allow us an exception. 
THE COURT: Exception allowed. 


Q I hand you voucher for November, to yourself, for two 
Can you state whether or not 


hundred and seventy dollars 
you worked during that month of November, 1907? 

MR. McCORD: 1 object to that as iminaterial. They are 
offering that for the same reason | suppose, Your Honor. He 
drew his own check, drawing two hundred and seventy dollars 
a month. 

THE COURT: I will sustain the objection. 

(Discussion. ) 

THE COURT: I will sustain the objection. 

MR. McLAREN: Allow us an exception. 

THE COURT: Exception allowed. 

MR. McLAREN: Now, the same objection and the same 
ruling to the other voucher for December, I presume. 

MR. McCORD: How far down is the next one, Afr. 
McLaren? 

MR. McLAREN: J offer in evidence Plaintiff's Exhibit 
“i being vouchers for the months of November and Decem- 
ber, 1907, in favor of the witness. 

MR. McCORD: Same objection. 

THE COURT: Sustained. 

MR. McLAREN: An exception. 

THE COURT: Exception allowed. 

MR. McCORD: Where do you want me to read now? 

MR. McLAREN: I think the next question is open to 
question yet. 

MR. McCORD: All right. Which one is the next one? 

MR. McLAREN: “Now I hand you a certificate, signed 
by yourself’— on page 51, about the middle of the page. 

Pile sIcCORD: Yes. 

Q Now [ hand you a certificate, signed by yourself, for 
the month of April, 1908, and I will ask you, if, on the first 
page of this, that is your signature “M. P. MeCoy, Examiner 
of Surveys”? . 


86 UNITED STATES OF AMERICA YS. 


Pa esesi. 

Q Calling your attention to the item of disbursements, as 
shown by that itemized statement, and calling your further 
attention to page two, to a certain entry of expenditures, nnder 
date of April 8th. “To J. J. Carlton, Darby, Montana, for 
hire two horses and buggy, with driver, expenses, etc., eighteen 
dollars,” is that part of a voucher that you returned under that 
heading? 

A It is. 

Q Calling your attention to the second portion, marked 
page three, under date of April 30th, W0s) 10 3) Wo king, 
Great Falls, Montana, for services as chainman, from April 
19 to 30 inclusive, twelve days, twenty-four dollars.” Is that 
the same J. D. King the fictitious person? 

A Yes sit. 

Q To F. M. Clark, Great Falls, Montana, services as chain- 
man, twelve days, two dollars, twenty-fonr dollars, is that 
the same fictitious person? 

A Yes sir. 

Q@ Fred Evans, Conrad, Montana, for board and lodging 
assistants, J. D. King and F. M. Clark, John Howard, E. M. 
Roper and A. M. Anderson, forty-five dollars and six cents, 
those are the same fictitious persons? 

A Yes sir. 

Q Calling your attention to page two of this itemized 
statement, April 21st., “To J. L. Murray, Helena, Montana, 
for board and lodging assistants J. D. King and I. M. Clark 
Those are fictitious persons are they? 


i) 


dlr four dolls. 

ees St 

Q Ray Jones, Great Falls, Montana, for board and lodg- 
ing assistants, J. D. King and I’. M. Clark, April 22nd, three 
dollars, that is fictitious, is it not? 

AD eS he 

MR. McLAREN: J offer in evidence now Plaintiff's Ex, 
hibit “G,” being the certificate of Mr. McCoy during the month 
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of April, 1908, consisting of two separate parts, the substance 
of which has been referred to in the previous questions. 

MR. McCORD: TI have no objection to those two. 

THE COURT: They may go in. 

Certificate referred to admitted in evidence and marked 
Piaintiiis Exhibit “G.” 

Q You testified a while ago that during this period covered 
by the fraudulent checks, you were doing some work, is that 
true? 

Yes sir. 
That is on different surveys? 
Yes sir. 


Oro-Fr 


You also testified that you had paid these men money, 
did you employ the cash which you received on your own 
checks? 

A Yes sir, I paid them in cash. 


Q You testified further that you thought that the cash 
might have been from the proceeds of these fraudulent checks? 

A Possibly, I mean, that is all. 

Q Is it not true, as shown by the statement in Exhibit 
“G,” which I have just shown you, that you had also received 
other money which you were not entitled to and which you 
didn’t earn which is not covered by these checks? 

mS Ves sir. 

Q When you say that possibly some real services may 
have been paid out of these fraudulent checks, you don’t know 
whether it is true or not? 

mee yes sir, | know tt was true. 

Q How much was there of it? 

A Well I am unable to tell how much. 

Q@ How can you tell that it was not paid out of these 
fraudulent checks? 

A J cannot tell that it was out of these fraudulent checks, 
but it was out of my money. 

Q You cannot tell that it was not paid out of these frau- 
dulent checks? 
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A No sir, I paid it out of money that I obtained whether 
it was from my salary, per diem or from these I cannot say. 

Q@ Do you recall, Mr. McCoy, how the expenses covered 
by these vouchers, for April, 1908, were paid to these fictitious 
persons named in there—To refresh your recollection, I will 
call your attention to the month of April, 1908, as to the 
fraudulent checks in this case do you recollect how they were 
paid? 

A That was done prior to my appointment as Special Dis- 
bursing Agent. 

Q In 1208, this is in April and the appointment was— 

A I don’t understand why this—During part of this vear 
IT was addressed as special agent of the General Land Office, 
and I acted as special agent under instructions from the com- 
missioner of the General Land Office, and during that time I 
was examining applications for surveys for different people 
around there over the different states in which I traveled and 
during that time I was acting as special ageut and not as 
disbursing agent, and this month covers both, where I was 
acting as special agent and also as examiner of surveys. 

Q How about May, 1908? 

ev ames Se. 

Q@ How about March, 1908? 

A Yes sir, the same way. 

Q I will call your attention to the itemized report for 
March, 1908, that is your signature M. P. MeCoy, Examiner 
of Surveys? 

A Yes sir. 

Q Disbursements as shown by within itemized statement 
and vouchers, one hundred and seventy-five dollars and twenty 
cents, that is the amount of the items set forth on the inside 
pages, is it not? 

A Yes sir. 

MR. McCORD: I object to that, Your Honor, as irrele- 
vant, incompetent and immaterial and not the best evidence. 
The document itself Your [Honor ruled out. | 
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MR. McLAREN: I beg pardon. 

MR. McCORD: It is the contents of an instrument that 
the court has already ruled would not be admitted. 

THE COURT: I sustain the objection. 

MR. McLAREN: Exception. 

THE COURT: Exception allowed. 

Q Is it not true, Mr. McCoy, that all of the actual ser- 
vices which vou did incur, during the period covered by the 
fraudulent checks, were as a matter of fact itemized in your 
varicus reports, sent in and paid by the Government's money, 
either to you or to the persons whom you had hired by checks 
outside of these fraudulent checks which you have before you? 

A Yes sir. 

Q Then it could not be possible, if this is correct, that you 
paid for any of the actual services rendered out of the frau- 
dulent checks, that would not be possible? 

A It ig possible in this way, that I had money obtained 
by fraud and also money obtained legitimately— 


Q Is it not also true that all the money that vou obtained 
legitimately would be paid through vouchers and checks other 
than these fraudulent ones? 

A No sir. 

Q Then why did you send in such a voucher as is shown 
on March, 1908, and also in April, 1908? 

A That is when I was acting as special agent for the 
General Land Office. 

Q Not disbursing any? 

A Iwas not disbursing anything, but I was paying my 
railroad expenses and hotel bills. 

Q During these two months is it not true that you put in 
accounts for King and Clark— 

A That was during the latter part of the month, April 
when I was acting as examiner of surveys. 

Q I believe that you testified that you signed all of these 
youchers and reports shown in Exhibit B, as M. P. MeCoy, 
Examiner of Surveys? 
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ma Ves sir. 

Q Mr. McCoy in reference to your field notes, which you 
say were faked, during the time that you were not actually 
doing the work, as I understand your testimony in answer 
to Mr. McCord, yon modified the field notes of the Surveyor 
General so as to give them the appearance of being genuine? 

A Yes Sir. 


RE-CROSS EXAMINATION 
By Ar. McCORD: 


Q You say that these vouchers which you refer to, Exhibit 
“G,” covering the months of March and April, 1908, that then 
you were acting as special agent for the land department? 

A During part of the time. 

Q <And in that case you rendered an account of the work 
you did and received the money for it, did you? 

A That is the way I remember it. 

Q Well now then, how long did you act as special agent 
of the department approximately? 

A Well during each spring, for a month or two. 

Q@ So that in 1908 and 1909 you were also acting as spe- 
cial agent? 

“A Yes sir. No excuse me, in 1909 I am under the im- 
pression that I did not act as special agent. 

Q During this whole time you draw two hundred and 
seventy dollars a month, you were busy with government work 
al] the time yourself? 

A Yes sir. 

Q Do you consider that you earned the two hundred and 
seventy dollars a month, vourself? 

A No sir. I didn’t when I was acting as special agent. 

Q Part of the tine you say you were—you had men em- 
ployed doing legitimate work making surveys during the time 
that vou were entitled to vour salary? 

=o) Mes sie 


() On most of them covering this early period, vou yourself 
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were engaged, were you not in tending to the work you were 
having done, you said that you had quite a considerable work 
done in examining surveys and running lines aud you were 
employed by the Government and you were receiving money 
from the Government at that time, were you not? 

ne ves Sir. 

Q So that during most of your time you would consider 
that you were fairly entitled to the money that you drew, two 
hundred and seventy dollars per month? 

A No sir, not during the last two years, I didn’t consider 
that I did. 

Q They paid you your salary? 

A Yes sir. 

Q They never objected to paying it at any time, they never 
raised any question about paying you? . 

A Yes sir, small ones. 

Q They never sued you to recover it back? 

A Not that Iam aware of. 

Q How long a time, Mr. McCoy, did you spend in the 
penetentiary at MeNiel’s Island? 

A <A year and a half, 

Q@ How long were you sentenced for? 

A Three years. 

Q You were paroled after about a year and a half? 

A Yes sir. 


RE-DIRECT EXAMINATION 
By MR. McLAREN: 


Q You have just testified, Mr. MeCoy, that you received 
your salary during all of that period and that the Govern- 
ment didn’t protest the payment of your salary—tI presume 
that you refer to your monthly vouchers which are shown in 
Plaintiff's Exhibit “B’? 

Peeves Sir. 

@ And which you have certified as being correct? 

A Yes sir. 
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Q On these vouchers is the alleged residence of the ficti- 
tious persons in each case, the place where they were supposed 
to have been living at that time? 

A Yes sir. 

Q You didn’t do any work during the summer of 1909? 

A No sir. 

Q Did you ever do any work— 

A Except early in the spring. 

Q Can you tell approximately how many months pay you 
had rendered services for during the period covered by the 
youchers you sent in--I don’t mean exactly but somewhere 
nearly? 

A No sir, I could not tell you that. 

Q Can you tell by consulting the names and addresses, 
Mr. McCoy? 

A No sir, the only way I could tell it would be by having 
a list of the surveys, but I could not tell it from any informa- 
tion that I have here. 

Q Could you tell from the Great Falls, Montana— 

A Iwas there mostly as special agent. 

Q During the period covered by these checks, however? 

vee VL eSaciire 

Q There were no checks between January, 1908, and May, 
1908, during the spring while you were examining these surveys 
and not disbursing any? 

ae On lit 

MR. McLAREN: In view of the cross-examination devel- 
oped by Mr. McCord, I now renew my offer in evidence of Ex- 
hibit “B,” being the vouchers that were sent in by the witness 
and concerning which Mr. McCord examined the witness freely 
upon ¢cross-examination. 

MR. McCORD: TI object to it as incompetent, irrelevant 
and immaterial. 

THE COURT: I sustain the objection. 


W. G. GOOD, called as a witness on behalf of the 
plaintiff, being first duly sworn, testified as follows: 
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DIRECT EXAMINATION 
By Mr. McLAREN: 
Q Will you state your name to the Clerk, Mr. Good? 
Eee vv. G. Good. 
Oey. G Good; G-o-0-d? 
A Yes Sir. 
Q What is your position with the government service, Mr. 


A Special agent of the General Land Office. 
@ How long have you held that position? 
.» <A little over seven years. 


© 


How long have you been in the government service all 
told, Mr. Good? 

A Seven years. 

Q Approximately? 

A Seven years the first of february. 

Q Were you in that position in the summer and fall of 
Bo? 

A I was. 

Q Are you familiar with the method and custom of the 
department at that time as to checking up the surveys of public 
lands that had been made by contract? If you are not, say So, 
and I will— 

A Wouldn't say that I am familiar with checking up sur- 
Neve. 

Q No, I mean the method. 

A Yes 

Q Will you explain to the jury, Mr. Good, how the gov- 
ernment has its public lands surveyed in the State of VVash- 
ington and adjoining states and then how those surveys are 


Sie, SLED ace Ge 


checked up, if in any way. 

MR. McCORD: Are youa surveyor? Have you ever been 
in the land department as a surveyor? 

THE WITNESS: No sir, I am not a surveyor. 

WIR. 3IcCORD: y don’t think the witness is qualified to 
testify. 


94 UNITED STATES OF AMERICA YS. 


MR. McLAREN: I will qualify him. 

Q Are you familiar, Mr. Good, with the method and prac- 
tice of the department in making its surveys and checking 
them up? 

A Well, I am familiar with the method of letting con- 
tracts and the way they are checked up by the examiner of 
Surveys, and so forth. 

QO That is what I mean, 

A Yes sir, I know how that procedure is gone through with. 

Q Now, will you explain that procedure to the jury? 

AMIR. McCORD: TI object. The witness has not shown him- 
self to have qualifications at all. 

THE COURT: TI will overrule the objection. 

Mit. McCORD: TI object as incompetent, irrelevant and 
Immaterial. 

() Proceed Myr. Good. 

THE COURT: Well, I don’t know how material it is in 
this case to go into that. 

MR. McLAREN: I will withdraw that question for the 
present, then, if the Court please. 

Q Now, refreshing your recollection, Mr. Good, do you 
recollect anything about the transactions of one M. P. McCoy 
during the summer of 1909 while he was acting as special dis- 
bursing agent. 

ex Ido. ves six, 

Q State whether or not you made any investigation of 
charges of irregularities against him in his work with the gov- 
ernment? 

ee ledid: 

Q What were those investigations, Mr. Good? 

A Why, I investigated his—I tried to investigate his work 
on the Colville Reservation here in 1909, the summer of 1909; 
also some work that he did in Montana in 1908 on different 
surveys that he was supposed to be checking up. 

Q To refresh your memory, Mr. Good, I will ask you to 
examine some of these checks which are marked Plaintiff's Ex- 
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hibit “A‘ and state whether or not von made any investiga- 
tions to determine whether the payees in those checks or the 
names as shown as payees in those checks were fictitious or 
otherwise? 

MR. McCORD: I object to that as incompetent, irrelevant 
and immaterial. 

MR. McLAREN: I expect to prove by this witness that 
these persons were fictitious persons, the names were fictitious. 


THE COURT: The objection is overruled. 

Q Did you make such investigation, Mr. Good? 

A I did as to the supposed employees working for Mr. 
McCoy during the year 1909 and 190s. 

Q Was that investigation made at the places where these 
parties’ residences were supposed to be? 

MR. McCORD: I object to that as leading, irrelevant, in- 
competent and immaterial. 

MR. McLAREN: I will change the form of question, Mv. 


McCord. It doesn’t make any difference. 

MR. McCORD: I don’t care about the leading part of it. 
I object to it as incompetent, irrelevant and immaterial. 

Q Did vou find any such person as J. D. King? 

A I did not. 

MR. McCORD: Ask him where he examined or something 
of that kind. Such a question without stating where is too 
indefinite. 

THE COURT: Well, he can't tell it all at once. He has 
got to have a beginning somewhere. I overrule the objection. 

MR. McCORD: Exception. 

THE WITNESS: In the first place I called for the— 
on the Commissioner of the General Land Office for Mr. AMe- 
Coy's monthly and quarterly statements of his accounts to 
ascertain the name— 

MR. McGORD: What is that? 

THE WITNESS: To ascertain the names of the people 
that he was supposed to have working for him. 

MR. McCORD: I move to strike ont that, Your Honor, 
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as not the best evidence. He gathered certain information 
from certain public records in Washington. 

MR. MCLAREN: That is simply preliminary and leading 
up to the investigation. 

THE COURT: Objection overruled. Motion to strike out 
denied, 

MR. McCORD: Exception. 

Q Proceed, Mr. Good. 

A And those statements, those quarterly statements, also 
vouchers, set out the different men that he was supposed to 
have had working for him. 

MR. McCORD: I move to strike out, Your Honor, from 
the witness’ testimony the statement as to what certain public 
records in Washington showed as not the best evidence. 

MR. McLAREN: I have offered those same vouchers and 
counsel objected to them. I don't think it ies now in him to 
object as secondary evidence. 

MR. McCORD: It is not secondary evidence, 

THE COURT: The motion to strike out is denied. The 
objection is overruled. 

MR. McCORD: The Court will allow me an exception. 

THE COURT: Exception allowed. 

Q Proceed, Mr. Good. 

And to secure the addresses of the different employees 
and in that way I had some ercunds to work on to look up 
these people. This man King was supposed to be from Great 
Falls, 

MR. McCORD: I move to strike out that, Your Honor, 
where he was supposed to be from, as wholly immaterial, ir- 
relevant and incompetent. 

THE COURT: You need not repeat that every time. I 
Wil let you have a bill of exceptions and have it all in. Iam 
going to let him testify about his whole investigation. 

MR. McCORD: Understand I have an exception to all. 
I don't desire to impede the progress of the trial. 

THE COURT: Yon may have your exception. 
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Q Go ahead, Mr. Good. 


A Well, I found out the addresses of these different em- 
ployees and the names of the employees as set out in Mr. Me- 
Coy’s vouchers and checks and so forth, and I went to the dif- 
ferent places where these different addresses were given to try 
to locate these different employees, different places in Mon- 
tana, Great Falls, Benton, Culbertson, and Glasgow, I made 
a thorough search for these different employees and was unable 
to find any such men as set out in his accounts and his state- 
ment of expenditures and also as to the checks that were issued 
in payment for services and labor. 

A JUROR: Will you speak a little louder. 

MR. McLAREN: The juror didn't get the last part of 
vour answer. Will you repeat the last portion of your answer, 
that vou didn’t find any of the persons named? 

A Yes sir, as set out in checks and vouchers that he ren- 
dered a statement—he rendered a statement every month of 
his expenditures and he set out in all those monthly statements 
the employees that he had under him and for supplies and so 
forth that he purchased during that month, that is where I 
ascertained the names of the different employees and amount 
of supplies that he bought from different concerns, got the full 
statement of the Commissioner of the General Land Office as 
to his expenditures for each and every month. 

Q <Asa result of that investigation did vou find all of these 
persons named as payees in the checks, Exhibit “4A,” were real 
or fictitious persons? 

A i was unable to locate a single one. 

Q You examined in each case, did you, the locality where 
they were supposed to have heen employed? 

A I did for the vears 1908 and 1909. 


Q <About what leneth of time did your investigation con- 
sume, Mr. Good? 


A About six weeks all told. 
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CROSS-EXAMINATION 


By MR. McCORD: 

Q@ Have vou gone through all of these checks in Exhibit 
ee ovecently | 

A Ihave not, no sir. 

Q You don't know whether those are the checks that you 
were investigating five or six years ago or not, do you? 

A When I was here in September or August, 1909, I se- 
cured from the National Bank of Commerce quite a bunch of 
checks that they had on hand that they had not transmitted 
to the commissioner of the Genera] Land Office, to the treasury 
department at that time, they were the only checks that I ever 
saw in connection with Mr. McCoy’s account; the others had 
been sent to Washington. 

Q Do you know what checks vou ever saw; are those the 
checks; are you able to tell which ones you got from the Na- 
tional Bank of Commerce here in September, 1909? 

A Well, I had all the checks that were cashed, and if I 
remember right, for July and August at that time. 

Q July and August at that time? 

A Yes sir, the bank turned them over to me and I had 
them in my possession for several days. 

Q Now, all these checks that have been introduced here 
and what is known as Exhibit “A,” covering this entire length 
of time, did you ever go over these checks and examine them? 
A Not today, no sir. 

Q What? 

A Not today, no. 

Q Well, when did you examine them? 

A Thave not examined any of these checks; I haven’t seen 
them before until I just came in here except if any checks are 
included here that I saw while I was here in 1909. 

Q Asa matter of fact the only checks that you have ever 
seen in this McCoy transaction were the few checks in the 
months of July and August, 1909, that you got from the 
National Bank of Commerce? 
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Eee is all, yes sir, at that tine. 

Q Now, as a matter of fact you only got the checks for the 
last month in 1909, did you not? 

A I think it covered July and August, I think they made 
a quarterly return to the— 

Q <As a matter of fact don’t you know that they make a 
return or did make a return monthly and did send in the checks 
monthly? 

A They might have; however, since you brought the mat- 
ter up they didn’t make a return at that time for July and I 
got the checks for July and August, for two months at that 
ave. 

Q You never examined any other checks except those? 

A No, I wasn't in a position to; they were in Washington. 


Q And you never examined them in Washington either, 


did you? 
A No sir. 
Q You never saw them? 
A No Sir. 


Q <And whether or not the checks referred to, the fictitious 
people referred to in these checks were the ones that you ex- 
amined over in Montana or not you don’t know? 

A No. 

Q Except that they are similar names? 

A J never saw the checks before. 

Q You don’t remember those names, King and all that 
bunch of twenty-five or thirty names, do you? 

A Well, going through here I could recall these names, 
checking up my work that I went through a year and a half ago 
or two years ago. 

Q Take the examination of the surveys in Montana where 
the men were supposed to be employed, the parties living, some 
of them at Glasgow you said? 

A Yes sir. 


Q What sort of an investigation did you make? 
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A Well, as I said I secured from the office in Washington 
his original— 

Q I understand you got the names in Washington? 

A Got his original vouchers and his— 

Q Got the names and the purported addresses and you 
went out to investigate. What did you find? 

A I had the original pay-rolls signed by these different 
parties and also the vouchers that I secured, were sent to me. 

Q What I want to get at is what investigation did you 
make. Did you go to Great Falls and investigate there? 

A Tried to locate these parties, ves sir. 

Q What sort of an investigation did you make? How 
extensive? VWhat did you do? 

A Well, I went to Great Falls for instance. 

Q Well, I want to know what you— 

A Ascertained from the postmaster, directory, any way 
possible to locate a certain man that I was after that was 
supposed to live at Great Falls. For instance I went to the 
County Surveyor's office, took it for granted that these men 
were surveyors, to ascertain whether there was such a sur- 
veyor living in that part of the country. 

Q You didn’t find any of them? 

A Couldn’t locate a single man. 


Q And asa matter of fact after you made that investiga- 
tion as to one or two men you reached the conclusion that they 
were all forgeries, didn’t you? 

A I beg your pardon? 

Q Did you run down each man in the same way? 

Bel dic: 

Q I will ask you if it was upon your investigation that 
the government reached the conclusion that this particular 
package of checks, aggregating $15,000, were fraudulent? 

A Why, Iimade a report on the case and also what I gath- 
ered from the man that wrote the checks, Mr. McCoy adinitted 
they were all forgeries to me. 
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Q In other words, your report was based on what Mr. 
McCoy told you and your investigation in a cursory way? 

A And what I heard in court in Tacoma when he was 
found guilty. 

Q When vou found Mr. McCoy was guilty of perpetrating 
frauds you didn’t spend very much time in tracing it down, 
did you? 

It was not necessary. 
That is what I say. 

A He admitted everything. 

Q You knew the man was gwilty, he admitted he was 
guilty, he admitted that he had rebbed the government and 
proved unfaithful to his trust and you were not busy in making 


Oe 


any further investigations, were you? 

A No after that. 

Q <And asa matter of fact the list of checks made up there 
now is based entirely upon the testimony of Mr. McCoy, isn’t 
it, that is except for probably the months of July and August, 
OD 2 

A Why, I am sure I don’t know; I don’t quite understand 
What you are trying to get at. 

Q What I am trying to get at is this: I say in determin- 
ing the fraudulent checks that had heen issued the government 
acted upon your report you say and you acted on Mr. MeCoy’s 
statement, didn’t you, for the most part? 

A Toa certain extent, yes; I couldn’t ascertain who these 
men were and he admitted that there weren’t such men and 
the checks were all fraudulent and— 

Q And when he admitted that, you were ready to assume 
that it was all true, weren't you? 

A Weill, as far as the investigation that I made, I found 
out that to be a fact. 

Q Well, you made the investigation before vou had him 
arrested? 

A I did, yes sir. 

Q But you didn’t make it covering his entire work for the 
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two or three years; you only had him indicted or had him 
charged with the embezzlement of a few sums, did you not? 

A He was indicted here for depredations that took place 
here in Washington, yes. 

Q I understand that, but it was only one particular item, 
Wasi t il, OF two? 

MR. McLAREN: That is objected to as not calling for 
the best evidence. 

QI ask if you know. 

A Covering his shortages here for the past year, that is 
what he was indicted for here. 

Q You have not seen the indictment yourself, have you? 

ww E did’ see it. 


Q You don’t remember that? 
A No. 


Q You couldn't tell. That would not be the best evi- 


A Thatis a matter of record. 


Q What I am getting at is this: when you went over into 
northern Montana, vou were the fellow that got onto his scheme, 
weren't you, Mr. Good? 

A Yes sir. 


Q@ <A couple of men up in northern Montana somewhere 
got into a row over a homestead and you went up there as 
special agent to investigate it, didn’t you? 

A No, I beg your pardon. 


THE COWRT: It is now time to adjourn. We willade 
journ until tomorrow morning at ten o'clock. Gentlemen of 
the jury, until that time you will be permitted to separate. 
You are instructed that while you are out of court you must 
not talk about this case or any subject matter connected with 
it. You will not discuss it between yourselves or any one or 
listen to what anybody may say about the case out of court. 
You are also especially instructed to have no coversation on 


NATIONAL BANK OF COMMERCE. 103 


any subject whatever either with the witnesses or attorneys or 
parties interested. 

(Further proceedings continued until 10 o'clock A. AL, 
Miarch 15, 1912.) 

Manel 13, LOUD SIG Clock a: Wasa 

All present and the jury in the box. 

Proceedings continued as follows: 

W. G. GOOD, on the stand. 


CROSS-EXAMINATION (Resumed) 


By MR. McCORD: 

Q Mr. Good, you stated that you made certain investiga- 
tions over in Montana as to the reality of these various payees 
named in the checks; did you make any investigation in any 
other state as to those that were issued fraudulently, covering 
surveys, purported surveys, in the state of Washington or the 
state of Idaho? 

A I only tock up those in Montana and the ones here he 
was supposed to have been working on at the time that he was 
arrested. 


RE-DIRECT EXAMINATION 


By MR. McLAREN: 

Q Mr. Good, you say you investigated his reports at Col- 
yille on the Colville Reservation where he was supposed to be 
working at the time he was arrested? 

A Yes Sir. 

Q Where was Mr. McCoy staying at the time he was sup- 
posed to be working at Colville? 

A Right here in this city. 

Q How long had he been staying here? 

A <All that summer. 

Q The summer of 1909? 

pe ves sir. 

Q Now, you testified on cross-examination of Mr. McCord, 
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that you made an examination over in Montana and then later 
interviewed Mr. McCoy himself in Seattle. I want to ask you, 
Mr. Good, if you made an investigation regarding Mr. McCoy’s 
work and reports at Great Falls, Montana? 

A I did so far as trying to locate the employees that he 
was supposed to have working for him. 
) Did you make an investigation there to find J. D. King? 

A I did; 1 think his address was Great Falls. 

Q Did you find him? 

A No sir. 

Q Did vou find F. M. Clark? 

A I did not. 

Q <A. J. Whitney 

A I did not. 

Q D. H. Sullivan? 

A I did not. 

Q S. F. Cady? 

A I did not. 

@ <All of those names were supposed to be the names of 
employees at or near Great Falls, were they not? 

A Their postoffice address was given as Great Ialls. 

Q On the voucher that you spoke about? 

A Yes sir. 

Q@ Now, did you make a similar investigation at Culbert- 


lon 


son, Montana? 

A I did as to two or three parties there. 

@ You mean as to the parties supposed to be employed 
avian place? 

A Yes sir. 

@ Did you find there any George D. Cook? 

A J did not. 

Or . M. AicCulley? 

A J did not. 

Q Did you make a similar investigation at Benton or Fort 
Benton, Montana? 

A I did as to one man I think there. 
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Q What man was that? To refresh your memory was 
Biauelt, Vl. Benson? 

A That is the name, yes sir. 

Q Did you find H. M. Benson? 

A J did not, 

Q What effort did you make to find any such person? 

A J made every effort possible to iocate a nan in a place 
of that kind by making inquiries from business men, the post- 
master and so forth, men that have lived there for years that 
IT knew of and supposed tu knew every one in the community, 
made a diligent search. 

Q Now, at the Colville Reservation in the State of Wash- 
ington, Mr. Good, you say you made an investigation of Mr. 
McCoy’s supposed work and employees? 

ee 1 did. 

Q Did you investigate to learn whether one A. C. Jenkins 
was a real or fictitious person at Colville or near there? 

A I did. 

Did you find any such person as A.C. Jenkins? 

A I couldn't locate him at all. 

Q You used the same methods of investigation there as 
you have described already? 

A Yes sit. 

Q What did you find as the result of these investigations 
as to whether or not Mr. McCoy himself bad been on these 
public surveys doing the work that was indicated in his reports? 

A I couldn't learn that he had been on the ground himself 
aieall. 

Q You couldn't learn that he had been on the ground 
ail? 

A No sir. 

Q <And it was after making an investigation, as you have 
just testified to that you then came over and interviewed Mr. 
McCoy bimnself? 

A Yes sir; all my evidence was negative, I couldn’t locate 
a single man that was supposed to be employed by Mr. McCoy, 
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I couldn’t learn where he had been on the ground himself and 
I simply had to confront Mr, McCoy in relation to it. 
(Witness excused. ) 


MR. McCORD: I will have an opportunity, Your Honor, 
as I understand the stipulation, including the Court, to file 
an exception and have a bill of exceptions to all of this testi- 
mony or such parts of it as LT want in the bill of exceptions. 

THE COURT: 1 will allow that, 

MR. MCLAREN: I offer in evidence as Plaintiff's Exhibit 
“H” a copy of the indictment in the case of the United States 
of America vs. M. P. MeCoy, returned by the Grand Jury on the 
July term of 1909. 

MR. McCORD: September 17th. 

MR. McLAREN: Returned September 17th, 1909, to which 
the defendant pleaded guilty on the 28th of September. There 
is no objection by counsel. 

THE COURT: twill be admitted. 

Copy of indictment referred to adinitted in evidence and 
marked Plaintiff's Exhibit “HH”. 

MR. McLAREN: I offer in evidence as Plaintiff's Exhibit 
tl ecertined cop —— 

(Paper handed to counsel for defendant. ) 

MR. McCORD: Tf object to the offer on the ground that it 
is irrelevant, incompetent and immaterial. 

1 further object to it, Your Honor, upon the ground that 
the purported letter, directed to the cashier of the National 
Bank of Commerce, of Seattle, Washington, dated February 
Tth, 1903, purports to carry with it certain instructions and a 
circular containing the regulations issued by the treasury de- 
partment under date of December 7th, 1906. It shows upon its 
face that the letter appointing the National Bank of Commerce 
a United States depository is dated February Tth, 1903. Now, 
they attach to the letter dated February 7th, 1908, a list of 
reculations dated December 7th, 1906, made three years after 
the letter, which purports to carry with it the transmission of 
the departmental regulations. I object to it upon the further 
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ground that in 1903 the National Bank of Commerce, while 
there was a National Bank of Commerce in existence at that 
time, in 1906 the National Bank of Commerce that was then in 
existence went out of business by a consolidation with the 
Washington National Bank under the name of the National 
Bank of Commerce, so that this letter is objectionable for the 
two reasons: First, that there ought not to be permitted to 
go to this jury any departmental regulations bearing date 
after the letter of transmission establishing the depository, 
unless it is shown that they were sent after they were printed. 
There is no presumption that because a United States deposi- 
tory was created in 1903 regulations bearing date three or four 
years later were ever mailed to them; and besides, as I say, 
the National Bank of Commerce, to whom this letter was ad- 
dressed, happens to have the same name that the present Na- 
tional Bank of Commerce has, but the date of the organization 
of this bank is of a later date, established in 1906, and the 
burden is on the plaintiff to prove that the bank that was es- 
tablished in 19066, or the one that they are suing, when it was 
established. I object to it as irrelevant, incompetent and im- 
material, not the best evidence, hearsay, and wholly immaterial 
to any of the issues in this case, and extremely prejudicial to 
the defendant in this action if permitted to be introduced in 
evidence. 


MR. McLAREN: If the Court please, the fact that the 
original National Bank ef Commerce may have seen fit ta con- 
solidate itself with some other bank, but preserved the same 
name, admitting, as counsel says, that it was a national bank 
throughout that period, including the period of this letter, 
ought not to have any bearing upon the admissibility of this 
letter. It might be possibly a defense, but those facts are not 
in evidence yet if they are admissible at all. Now, as regards 
the circulars which ave attached to this letter, it is true there 
does appear a discrepancy in the date, the letter bearing date, 
February 7th, 1903, and the circular, December 7th, 1906. 
These circulars do, however, cite that they are intended to in- 
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clude the previous circulars of 1897 and April 17th, 1899, re- 
spectively. Does the Court wish to examine the letters? 

Perec OuR Ewe 

(Papers handed to the Court.) 

THE COURT: ‘To introduce this circular you will have to 
have some proof that it was received or at least transmitted 
to the bank. 

MR. McCORD: I add to my objection, furthermore, that 
there is no proof of the mailing of the letter. 

MR. McLAREN: I would like to make the further sug- 
eestion, Your Honor, that public regulations of the department, 
such as those, would be taken judicial notice of in any event 
as being a departmental regulation issued under the executive 
authority of the departments of government. 

MR. McCORD: That doesn’t make law. It is not binding 
on the defendant in a case like this. 

(Further Discussion. ) 

THE CGURT: The Court is required to take judicial 
notice of regulations made by the departments of the Govern- 
ment authorized by law, and so far as those regulations con- 
form to the law and are not contrary to the law and do not in- 
yade rights that exist under the law, they are valid reguiations 
and have the force of law. It may be in determining the law 
of this case that the Court will have to consider the question 
whether there is anything in these regulations that are not 
binding by reason of attempted exercise of unauthorized power 
or deprivation of legal rights. Under the statute public funds 
are required to be kept on deposit with the treasurer of tie 
United States or an assistant treasurer, but in places where 
there is no treasurer or assistant treasurer, the secretary of 
the treasury may, when he deems it essential to the public in- 
terest, specially authorize in writing the deposit of any public 
money in any other public depository cr in writing authorize 
the same to be kept in any other manner and under such rules 
and regulations as he may deem effectual to facilitate pay- 
ments to public creditors. That is a part of the statute, Sec- 
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tion 3620, of the United States Revised Statutes. This de- 
fendant is not the treasurer cr an assistant treasurer and could 
only receive and hold and disburse public money by virtue of 
this last clause of Section 3629, and would be bound to observe 
the lawful regulations made by the Secretary of the Treasury. 

me McCORD: If it has the force and effect of law, Your 
Honor, then it is not admissible in evidence, but it is the duty 
of the Court to instruct the jury what the law is, treating that 
ag a part of the law. I object to the entry on that additional 
ground, that the Court will not send to the jury statutes of 
law, but tell the jury what the law is when the case is sub- 
mitted. A certified copy of the statute is not admissible in 
evidence. It is for the Court. 

MR. McLAREN: I make this suggestion upon that point: 
That the sending of that certified copy of the regulations could 
not be of any prejudice to either party. On the other hand, 
a failuze to do so might result, if counsel's first position is cor- 
rect, in an error in the record in the trial of this case. f think 
it would obviate a pessible mistrial if it is permitted to go in. 

THE COURT: I consider these circulars as matters for 
the information of the Court only. You may read into the 
record the letter dated February 7th, 1903, and this paper will 
not be subinitted to the jury as an exhibit in the case. Simply 
that letter may be read in. 

MR. McCORD: I object to that, Your Honor, because 
there is nothing in the certificate to show that the letter was 
ever mailed. { don't know that the government stands in any 
better position than an individual. Proof of the mailing of the 
letter would be necessary by somebody. 

THE COURT: I will overrule the cbjection. 

MR. McCORD: My objection gces to the ruling of the 
Court on the question of these departmental regulations. 

Ge COURT: Yes. 

MR. McCORD: That is all of the objections that i have 
made goes to the whole matter, Your Honor. 

mes COURT: Exception allowed. 
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MR. McLAREN: I wish to read now to the jury the letter 
from the treasury department of Washington dated February 
Tth, 1903: “Cashier, National Bank of Commerce, Seattle, 
Washington. Sir: In complhance with the wish, orally ex- 
pressed by Mr. H. C. Wallace, a director, the National Bank 
of Commerce of Seattle, Washington, now a depositary of public 
moneys for temporary service, is hereby made a depositary for 
regular purposes, except receipts and customs, and specially 
designated under the provisions of Section 3620, Revised 
Statutes of the United States, for the reception, safe keeping 
and disbursement, according to law, of the funds advanced 
to disbursing officers of the Department of the Interior. The 
receiver of public moneys at North Yakima and Waterville, 
Washington, have been instructed to deposit their receipts and 
keep their disbursing accounts with your bank. The additional 
blanks which will be needed by you on account of this designa- 
tion have been sent to you and your attention is invited to the 
instructions printed thereon as well as to the circular 
instructions herewith enclosed. Your bank is hereby author- 
ized to hold a fixed balance equal to the par value of its secured 
bonds, viz., $300,000, and you will remit to an assistant treas- 
urer of the United States each day from the balance standing 
to the credit of the Treasurer of the United states for deposit 
on account of ‘Transfer of Funds’ a sufficient sum to reduce 
your total balance to said amount of $300,000. Respectfully, 
I. AL Shaw, Secretary.” And attached to it 19 (he cealonmie 
Department. 

IT now offer in evidence as Plaintiff's Exhibit “J? certified 
copies of certain letters of instruction from the Department 
of the Interior, General Land Office, Washington, to M. P. 
McCoy, Examiner, having particular reference to the page that 
I have turned down in the margin. 

MR. McCORD: T object to the offer as irrelevant, incompe- 
tent and immaterial; on the further gronnd that there is no 
proof that the copies of the letters purporting to be offered here 
were ever mailed to Mr. McCoy as examiner, and so far as this 
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controversy is concerned between the Government and the de- 
fendant bank, any communications or any letters passing be- 
tween the Government and Mr. McCoy would be purely hearsay 
and outside of the record, and not the best evidence. 

MR. McLAREN: The Court will recollect that the deposi- 
tion of Mr. McCoy showed that he had burned and destroyed 
ail of his letters of instruction, and upon an attempt being 
made to have him testify in substance what they were, this very 
objection was made, that the files in Washington would be the 
next best evidence. I now offer this in evidence particularly, 
and only the part that I have turned down in the margin for 
this purpose, if I may be permitted to state the substance of 
that: That the testimony shows that during the suinmer of 
1909 Mr. MeCoy was stationed here at Seattle all the time, al- 
though he was supposed to be engaged in the examination of 
the public land surveys in the eastern part of this state, and 
also in Montana, and the letter which I am now offering in 
evidence is his authority not only to go over there, but to trans- 
port his assistants over there to those points. The vouchers 
which I offered in evidence contain the expense accounts of 
these two fictitious assistants whom he did transport according 
to his vouchers, and for which he did get pay from Seattle over 
into the eastern part of this state, and I guess over in Montana 
as well. This is the very evidence that counsel said yesterday 
was the best evidence. 1 now offer it. 


THE COURT: The obligation of this defendant was to 
receive, safely keep and disburse public money according to 
law and regulations. The bank was not required to exercise 
supervision over the disbursing officers or to insure the Goyern- 
ment against embezzlement or loss of funds by misappropria- 
tion or for expending the money for improper purposes. The 
duty of the bank was to pay the checks that were properly 
drawn by an authorized person, a person authorized to draw 
them, and pay the money to the payees or to the order of the 
payees’s name in the check. The hank could not know and was 
not required to know, whether the payments were proper pay- 
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ments. It had to know that the payments were made as 
authorized by the checks. I think you are loading this case 
up with unnecessary matter in endeavoring to prove that these 
payments were fraudulent to the extent of being drawn for 
services that were not rendered or supphes that were not 
furnished. The bank did not have to inquire about them and 
was not in a position to know. The bank was in a position to 
know that the payees who presented the checks or got the 
money or indorsed them were properly identified. 

MR. McLAREN: I call the Court’s attention to the fact 
that one of the defenses set up was that the Government did 
receive value received for these checks, although they were 
fraudulently issued. 

THE COURT: Well, when you reach Unmet the Court am 
have to ruie on it, but in making vour case in chief you are 
not required to anticipate that defense. I will sustain the 
objection on the ground that this document is irrelevant. It 
is not a necessary part of the proof that the Government is 
required to introduce. J think it is the defendant’s case in 
chief. 

Mh. McLAREN: Allow us an exception. 

Telly COURT: Exception allowed. 

MR. McLAREN: In order to facilitate matters, if the 
Court please, I now offer to prove by one other witness what 
the fixed, settled policy and practice of the Department of the 
Interior was as to their method of examining and checking up 
the surveys that were made from time to time of the Govern- 
ment’s public lands. It may be that the Court will rule that 
this is anticipating the defense, and if so I make this offer in 
this way; if not I will put my witness on the stand. 

THE COURT: I think it is anticipating the defense, and 
it is out of order at this time. 

MR. McLAREN: I simply want to protect myself against 
being cut off by rebuttal. 

PH GOWURE: es; 

MR. McLAREN: Plaintiff rests. 
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PLAINTIFF RESTED 


MR. McCORD: TI now at this time, Your Honor, move for 
a non-suit and disinissal of this action for the reason that the 
plaintif€é has wholly failed to establish the allegations of the 
complaint and has failed to establish any cause of action that 
would be binding upon the defendant, and the condition of the 
evidence is Such that if a verdict were rendered in favor of the 
plaintiff it would be the duty of the Court to set it aside. 

(Argument by Mr. McCord.) 

THE COURT: I will not decide this motion before two 
o'clock. Gentlemen of the jury. you may be at ease until two 
o'clock. Jam not excluding you from hearing this if you want 
to hear it, but you mav be excused from attendance until two 
o'clock if you want to ge, The instructions [ have given you at 
other times of adjournment are to be remembered by you and 
to be heeded by you as now repeated. 

(The jury retired.) 

(Further argument by respective counsel.) 

THE COURT: I want to take time to read some of these 
authorities; the case in 214 United States. 

(Respective counsel cited authorities to the Court.) 

THE COURT: As the matter rests in my mind now, it 
seems to me like a difficult point to get over in this case would 
be that the checks were not returned. The right to recourse 
against the banks through which these checks came to the de- 
fendant bank would, according to ordinary banking rules, 
depend upon the return of the endorsed paper, and the Govy- 
ernment is held to observe the business rules which obtain with 
business men in business transactions, and the Government 
is not allowed to assert a right while committing a wrong. If 
it was wrong to withhold these checks, it is not right to make 
the defendant bank pay. 

(Recess until two o’clock P. M. same day. 

March 13, 1912, 2 o'clock P. M. All present and the jury 
in the box. Proceedings continued as follows: 
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THE COURT: I want to see those checks. 

(Papers handed to the Court.) 

THE COURT: I want the letter of instructions that ac- 
companied these circulars that was received this morning. 

(Papers handed to the’ Court. ) 

THE COURT: How did the money get into the bank? 
Was the money deposited there to the credit of Mr. McCoy or 
did he receive drafts and deposit the drafts? 

MR. McLAREN: It was sent directly to the bank, Your 
Honor. 

MR. McCORD: Deposited to the credit of M. P. McCoy 
as special examiner, or examiner of surveys and special dis- 
bursing agent, I think. 

MR. McLAREN: (Handing papers to the Court.) Those 
are certified copies of the several warrants that were sent to 
the bank. Thev are not introduced in evidence. I neglected 
calling Your Honor’s attention to the fact that the checks for 
the year 1909, none of them contain in the margin .any items 
as to the purpose for which they were drawn, which is contrary 
to the regulations submitted to you, and which provide that the 
bank shall refuse payment of checks unless it complies with 
that. 

THE COURT: How did these checks get into the posses- 
sion of the United States? 

MR. McLAREN: The custom between the United States 
and the bank was this: that after the checks were turned into 
the bank and canceled for payment they were sent in to the 
Department at Washington every month or every quarter, as 
the case might be, I think every quarter, and transmitted along 
with a statement from the bank to the Department, and upon 
the representation of those canceled checks and the statements 
accompanying them from the bank the settlement was made 
from time to time between the Department and the bank. <As 
to the checks for July and August, 1909, you will recollect 
that the witness testified they were still in the possession of 
the bank at the time the investigator spoke to the bank officially 
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about it when he was making his investigation before Mv. 
McCoy was arrested. 

THE COURT: All those checks returned or sent to the 
accounting department accompanying statements of the ac- 
count, they show on thei face that they did not comply with 
the regulations, not having indorsed or indicated thereon the 
purpose for which the check was issued. 


MR. McLAREN: That is true, Your Ilonor. 


THE COURT: That would be notice to the Government, 
if the Government accepted those returns without question or 
within a reasonable time, it would preclude the Government, 
I think, from denying the right of the bank to pay the check 
on that ground for a non-compliance with that regulation. So 
far as the government had notice or can be presumed to have 
had notice of what the transactions really were, it is like any 
other party dealing with commercial paper to observe the laws 
that fix and determine the rights and Nabilities of the parties in 
handling commercial paper. When a depositor receives a state- 
ment of his account in the bank, accompanied by checks that 
have been paid, and he fails to give notice promptly of any 
checks that are spurious or payment improperly made, it be- 
comes an account stated, it cuts off any dispute about those 
matters after a lapse of a reasonable time to show up errors, 
discrepancies. 

MR. McLAREN: Might I suggest that that doctrine could 
not apply to the Government as a depositor, except predicated 
upon this theory: That the oversight or neglect of some 
subordinate in the department at Washington could have the 
effect of nullifying the printed regulations issued by the Secre- 
tary of the Treasury? 

THY COURT: The case in 214 United States decides one 
point, and that is that the rule requiring prompt notice to be 
given of the invalidity of commercial paper is an exception 
to a general rule, the general rule being that where money is 
paid by mutual mistake that the mistake can be corrected and 
the matter adjusted according to the rights of the parties. 
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Now the exception that is made in the law is where notice of 
a mistake is not promptly given and after a lapse of reasonable 
time, if no notice is given, the party who has made the mis- 
take is protected against bringing up the matter to be 
readjusted. 


Now, the Supreme Court decided that that exception does 
not apply except in those matters where the party who should 
ceive the notice is in a position to have knowledge of the mis- 
take. It does not apply as against the Government when 
checks are paid on fraudulent indorsement of payees, because 
the Governinent does not know the payees, does not know their 
signatures, is not In a position to have the information so as 
to give notice of a mistake of that kind; therefore, the rule does 
not apply. The argninent to be drawn from that is that, in 
accordance with other decisions of the Supreme Court of the 
United States, the Government is bound by the business rules 
that apply to the handling of commercial paper. As said by 
Judge Miller, the Government itself is as inuch interested, if 
not more interested, than anybody else, in the value of con- 
fidence in handling commercial paper, and for that reason it 
is as much bound as private individuals are to the reasonable 
rules of business that are prescribed and followed for the pro- 
tection of people who repose confidence in handling coni- 
mercial paper. The defendant was not obligated to pay any 
of these checks except on presentation at its banking house im 
Seattle by the payee, and upon being satisfied of his identity, 
but in accordance with commercial usage, it acted with reason- 
able business prudence in taking these checks, accompanied by 
an endorsement which guaranteed or warranted the genuine- 
ness of the signature of the payee; I mean taking these checks 
from another bank; and having done so it is entitled to be 
treated fairly in the matter of protecting its rightful recourse 
against the prior indorsers. I think essential to that right 
was the return of the checks or a tender of them. If IT ain 
not greatly mistaken in my understanding of banking business 
and the rules of law, this defendant upon being informed that 
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the payees named in these checks were fictitious persons, and 
the endorsements of their names on the checks were forgeries, 
and that the checks were in the custody of the United states 
District Attorney, and that permission would be given to in- 
spect them and take copies therefrom, would not on receipt 
of that notice or that kind of information have any legal ground 
to go to another bank from which the eheck had been received 
with guarantee and say, “Here, that guarantee of yours has 
caused me to lose money and I require vou to pay back the 
money that I paid on this check”; I don’t believe the defendant 
bank could go to another bank and make a demand of that 
kind on that kind of showing or that state of facts. It would 
have the right to take the check and throw it down on the 
eounter and require the money to be refunded on it. I will 
erant the motion for a non-suit. 


MR. McLAREN: Just a moment, if the Court please. 
The state of facts which Your Honor suggesis I think would 
not be applicable to the checks for the months of July and 
August, the last two months issue of the checks, for the reason 
that as testified to by Inspector Good, those checks were still 
in the possession of the National Bank of Commerce at the 
time he made his investigation, and at that time he told the 
bank the facts and the transactions relative to Mr. McCoy. 

MR. McCORD: He did not so testify. He said he went 
there and asked for the checks and they were given to him by 
the bank. 

AIR. McLAREN: Yes, for the months of July and August. 

MIR. McCORD: <And then they were forwarded on to 
Washington. 

THE COURT: Did he take them up? 

MR. McLAREN: No, he didn't. 

MR. McCORD: They were forwarded to Washington, just 
the same as the other checks. 

THE COURT: They were forwarded before any— 

MR. McCORD: Before any demand was made, according 
to the evidence, on the 5th of March. 
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THE COURT: They were in the possession of the Govern- 
ment when this suit was commenced? 

MiocCORD: Yes. 

MR. McLAREN: Yes, they were when the suit was com- 
menced, but they were in the possession of the bank when the 
McCoy transactions were first brought to their attention by 
the investigation of Mr. Good. This point was not suggested 
on demurrer to the complaint, and I would therefore ask the 
permission of the Court to reopen the case for this purpose and 
for this purpose only. I would like to have it reopened for 
the purpose of offering to prove that Mr. Good at the time he 
was in the bank did inform the banking officials as to the 
McCoy transactions, and for the further purpose of offering in 
evidence the notice which was sent to the bank before suit was 
commenced, in which we offered to permit them to inspect all 
of these checks at the office of the United States Attorney. 
That offer may affect the state of the record on appeal, while 
it may not affect Your Honor’s decision. 

THE COURT: I will allow you to reopen the case for that 
purpose. 

W. G. GOOD, being recalled as a witness on behalf of the 
plaintiff, testified as follows: . 


DIRECT EXAMINATION 
BY MR. McLAREN: 


Q Mr. Good, you have testified already that you called 
at the National Bank of Commerce of Seattle ait the time you 
were making the investigation regarding Mr. McCoy. Do 
you recollect which ones of these checks now in evidence, if 
any, the bank still had in its possession at that time? 

A They had the checks that were issued for July and 
August. 

Ooi 19097 

“A 6 Two months, ves sir. 

Q What statements, if any, did you make to the officials 
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of the bank at that time regarding those checks, regarding My. 
McCoy's transactions? 

A 1 secured the checks— 

MR. McCORD: I object to that as to any statements he 
made so far as their being binding upon this defendant is con- 
cerned. This witness was trying to get evidence against Mr. 
McCoy. He was not authorized by the United States to bind 
the United Sstates by any representations he might have made. 

MR. McLAREN: JI am proving uotice to the bank, Your 
Honor. 

THE COURT: I wili overrule the objection. 

MR. McCORD: Exception. 

A (Continuing.) Well, in the first place, of course when 
I approached the bank I told them what my purpose was and 
what I was there for, that I was investigating Mr. AicCoy’s 
business methods, and if I remember right, I had a letter to 
the bank by Mr. Todd I think, issued by Myr. Todd; however, 
they were very frank and secured these checks for July and 
August, and I had them in my possession for three or four days. 

Q <And you returned them to the bank? 

A JI returned them to the bank and after—f think it was 
after Mr. McCoy pled guilty and T advised them of what took 
place in connection with Mr. McCoy and that those checks were 
fraudulent and that he adinitted it, and so forth. 

Q <And you told the banking officers, did you, that the 
checks were fraudulent? 


A Oh, ves. 

Q And in what way they were fraudulent? 

A Yes sir, I gave them the history of the whole case and 
the transactions in connection with my investigation at that 
time. 

Q You left the checks in their possession? 


A Oh yes, I returned them. 
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CROSS-EXAMINATION 

BY on eMcCOnRD: 

Q Whom did you have your conversation with? 

A Wow, | can’t recali the gentleman's mane; theremwas 
two men, one man had charge of the Government’s disbursing 
accounts, and then there was 2 young man there, either as- 
sistant cashier—I can’t recall his name now. 

Q it was not an officer of the bank; you dont know 
whether it was or not? 

A He had some title, assistant cashier I think he was. 

(Witness excused. ) 


MR. McLAREN: I offer in evidence as Plaintiff's Exhibit 
[SS eee —— 

(Paper handed to Mr. McCord.) 

MR. McLAREN: I offer in evidence as Plaintifi’s Exhibit 
“K”, a certain letter dated March 4, 1910, addressed to the 
National Bank of Commerce, by the United States Attorney of 
Seattle, accompanied by a list of all the checks in dispute, which 
letter offers the bank permission to examine the cheeks at any 
time by its officials or by its attorneys, 

BIR. AfcCORD: I object ta iGas irrelevant, mcomperenn 
and immaterial. 

MIR. McLAREN: You will find the return of the Marshall 
attached to the letter, showing service on the bank. 

THE COURT: I overrule the objection. It may be 
adimitted, 

Letter referred to admitted in evidence and marked Plain- 
hit ceil ipit x", 

C. W. McKERCHER, called as a witness on behalf of the 
plaintiff, being first duly sworn, testified as follows: 

DIRECT EXAMINATION 

BY MRO McLAREN: 


Q Your name is C. W. MeckKercher? 
A It is. 
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Q@ You are a clerk in the United States Attorney’s office? 

A Yes sir. 

Q Do you recollect any official or employee of the Na- 
tional Bank of Commerce calling upon You in response to this 
letter which I hand vou, Exhibit ‘Ix""? 

A I don't know that it was in response to that letter; Ar. 
Brownell, Chief Clerk at the bank, called. 

Q For what purpose did he call? 

MR. McCORD: I object to that as incompetent, irre- 
levant, immaterial and hearsay. The clerk of the bank would 
not be able to bind this bank. 

ee COURT: If overrule the objecnon, 

A He called to see the indorsements on the checks. 

Q The indorsements on these checks in dispute in this 


Pee ves str. 
Q@ Did you show him those checks? 


A f did. 
Q Did you show him all of them? 
er 1, cid. 


Q Do you recollect how soon after the date of that letter, 
March 4, 1910, this happened? 

Pa 0, 1 (do 10. 

Q Would you say it was shortly afterward? 

Mk. McCORD: I object to that as leading. 

Pee COURT: Overruled. 

A It was at the time that Mr. Todd was in Washington 
during the Ballinger-Pinchot controversy; I don't know the 
date of it except in that way. 

fae SICCORD: ‘That was in June, wasn't 10? 

THE WITNESS: I don’t recall the date. 

MR. McCORD: I saw Mr. Todd in Washington, that is 
how I happen to know. 

Q Did Mr. Brownell or anybody else for the bank at that 
time or any other time make any demand upon you for the 
possession of the checks? 
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He did not. 
He made an examination of all of them? 


You offered him to inspect all of them? 


A 
Q 
A As many as he wished. 
Q 
A I did. 


CROSS EXAMINATION 


Bye cCORD: 

Q That was some several months after March 4th? 

A Yes Sir. 

(Witness excused. ) 

MR. McCORD: JI now renew my motion for a non-suit on 
the saine ground, Your Honor. 

THE COURT: The motion is granted. 

MR. McLAREN: The Court will allow us an exception. 

THE COURT: Exception allowed. The Clerk will enter 
an order granting a non-suit. The jurors are all excused from 
attendance until tomorrow morning at ten o'clock. 


In the United States Circuit Court for the Western District of 
Washington, Western Division. 

The United States of America, 

Western District of Washington—ss. 


UNITED STATES OF AMERICA, | 


Plawit ff, | No. 1933 
{ ; 
M. P. McCOY, | INDICTMENT 
Defendant. J 
Violation of Sec. 5488 R. 8. 
JULY TERA A. D. 1909. 


The Grand Jurors of the United States of America, duly 
impaneled, sworn and charged to inquire within and for the 
Western District of Washington, upon their oaths present: 


NATIONAL BANK OF GOMBILERCE. nes: 


That one M. P. McCoy, heretofore, to-wit: On the 3ist day 
of March, 1909, and at various times between that date and 
the first dav of September, 1909, in the City of Seattle, in said 
District, being then and there an examiner of surveys employed 
by the General Land Office of the United States, and as such 
officer being at said times and place a disbursing officer of the 
United States and entrusted with certain public moneys of the 
United States; did, by virtue of his said office and employment 
and while so enployed and acting as such disbursing officer of 
the United States, receive and take into his possession certain 
public moneys of the United States, to-wit: the sum of Five 
Thousand Seven Hundred and Highteen ($5,718.00) Dollars, 
lawful monev of the United States of America, then and there 
the property of the United States, a more particular descrip- 
tion of which money is to the Grand Jurors unknown; and the 
eaidemt, P. AlcCoy did then and there wilfully, unlawinlly and 
feloniously embezzle and convert to his own use said public 
moneys of the United States, to-wit, the sum of [ive Thousand 
Seven Hundred and Eighteen (85,718.00) Dollars, lawful 
money of the United States, a more particular description of 
which money so embezzled as aforesaid, being to the Grand 
Jurors unknown; contrary to the form of the statute in such 
case made and provided, and against the peace and dignity of 
the United States of America, 

IDL Opar I AIL IL). 
United States Attorney. 


Witnesses examined before Grand Jurors: Elmer EF. Todd. 


Indorsed: Indictment for Violation Sec. 5488 R. 8. Case 
oe 1935. Plaintiffs Exhibit H. United States District 
Court. Western Dist. of Washington. Filed March 13, 1912. 
Eee. wancle, Clerk. 


it UNITED STATES OF AMERICA VS. 


4-207-r. 
ETDB 
DEPARTMENT OF THE INTERION 
WTP GENERAL LAND OFFICE 
WASHINGTON 
Mebruary 2851 Jie 

I hereby certify that the annexed copies of letters from this 
office addressed to M. P. McCoy, Examiner, are true and literal 
exemplifications of the official record of said letters in this 
office. 

IN TESTIMONY WHEREOF I have hereunto subscribed 
my name and caused the seal of this office to be affixed, at the 
city of Washington, on the day and year above written. 

H. W. SANFORD, 
(Seal of Recorder of the General Land Cffice. 
United States General 
Land Office) 
Plaintiff's Exhibit “J” offered but not admitted in evidence. 


In Reply Please Refer to 
CSE 
4°WB 
172408 
1907 
DEPARTMENT OF THE INTERIOR CLDB 
GENERAL LAND OFFICE 
Washington, D. C., October 15, 1907 
ADDRESS ONLY THE 
Commissioner of the General Land Office 
SCHEDULE OF COLVILLE ALLOTMENTS. 


Me. MEP. McCoy, 
Iixaminer, 
Seattle, Washington. 
Sirs 
Your letter of October 8, 1907, is received, reporting receipt 
of data from Olympia, and non-receipt of instructions, which 
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must have reached you soon after said date. £ transmit here- 
with a copy of all the remaining parts of the Coiville schedule 
of Indian allotments, which have not heretofore been supplied 
for your use in verifying and reporting their condition. 

Of the 14 townships represented, six are still unsurveved, 
and in those you are not required to investigate. Three tracts 
are in Tp. 39, R. 33, which you have already examined, but 
they were not found and reported by Deputy Shelton; so it is 
necessary to examine their status, and report as to the neces- 
sity of a correction survey. Allotment No. 278 for E. Dupuis 
appears also omitted from the survey of section 34, Tp. Sines. 

As you state you are not informed as to what townships 
have been suspended for segregation, you are now advised that 
a general suspending order was telegraphed to the Waterville 
and Spokane offices Sept. 20, 1906, affecting all public lands 
in the north or ceded part of the Colville Reserve, besides orders 
by letters specifying various townships. 

Very respectfully, 
FRED DENNETT, 
JCP Acting Commissioner. 


In Reply Please Refer to 
hy 
warp 
208772-1907 
DEPARTMENT OF THE INTERIOR CLDB 
GENERAL LAND OFFICE 
Address only the Washington, December 11, 1907. 
Commissioner of the General Land office 
Schedule of Indian Allotments. 
Ma ie P. McCoy, 
Examiner of Surveys, 
Seattle, Washington. 
Sir: 
I transmit herewith, a requested in your letter dated No- 
vember 24, 1907, a copy of the schedule of Indian allotments in 
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T. 40 N., R. 32 E., Washington, transmitted with your letter 
dated June 2, 1907. 
Very respectfully, 
FRED DENNETT, 
Jed) Assistant Commissioner. 


In Reply Please Refer to 
1) 
SEP 
AVS 1907 
DEPARTMENT OF THE INTERIOR CLDB 
GENERAL LAND OFFICE 
Washington, D. C., December 18, 1907. 
Address only the 
Commissioner of the General Land office. 
Instructions to Examiner of Surveys. 


Mira 2. icCoy, 
Examiner of Surveys, 
Seattle, Washington. 
Sit: 

Upon completion of the work in connection with the Indian 
allotments in the ceded portion of the Colvilie Indian Reserva- 
tion, Washington, you are requested to prepare and transmit 
your detailed report of the examination of the survey of the 
standard lines in the diminished reservation, executed by With- 
am and Whitham, D. S., under their contract No. 635, exam- 
ined by you last spring. 

The returns of said survey have been pending in this 
office for some time and it is desired that action may be taken 
thereon at the earliest practicable date. 

In connection with the work upon which you are now en- 
gaged, it is noted that a description of the allotments in the 
following unsurveyed townships has been furnished you: 

Tps. 36 N., Rs. 29 and 30 E. 
Tps. 35, 39 and 40 N., R. 31 E. 
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| 


T. 40 N., R. 35 E. 
Tps. 35 N., Rs. 36 and 37 E. 

Your present orders are not intended to cover any investi- 
gation of the allotments in these townships, as it will be the 
duty of the deputies who are to make the surveys therein to 
segregate said allotments from the public lands. 

Very respectfully, 


FRED DENNETT, 
ose). Assistant Commissioner. 


In Reply Please Refer to 
E 
WTP 
208656-1907 
DEPARTMENT OF THE INTERIOR CLDB 
GENERAL LAND OFFICE 


Washington, D. C., December 19, 1907. 


Address only the 
Commissioner of the General Land Office 


Instructions to Examiner of Surveys. 


Mr. P. McCoy, 
Examiner of Surveys, 
Seattle, Washington. 
Sir :— 

I transmit herewith for examination as to the bona fides of 
the alleged settlers the applications for the survey of T. 39 N., 
Reali &. and T. 21 N., R. 9 E., Washington. The surveyor 
general has, by letter of even date herewith, been directed to 
transmit to you direct such other applications as may be re- 
ceived. 

Very respectfully, 
FRED DENNETT, 
LJ. Assistant Commissioner. 


1iZs UNITED STATES OF AMERICA Ys. 


In Reply Please Refer to WoT P: 
E 
Meee. 
218705—1907. 
DEPARTMENT OF THE INTERIOR 
GENERAL LAND OFFICE 
Washington, D, C.,, December Za 5s0 
Address only the 
Commissioner of the General Land Office 


INSTRUCTIONS TO EXAMINER OF SURVEYS 


rot, Po McCoy, 
Examiner of Surveys, 
Seattle, Washington. 

Sir: 

JT transmit herewith for examination as to the bona fides 
of alleged settlers the applications for survey of T. 37 N., R. 40 
E., Washington. 

Very respectfully, 
FRED DENNETT, 

IDEA Assistant Commissioner. 


In Reply Please Refer To 
E DEPARTMENT OF THE INTERIOR C.L.D.B. 
WTP. 
221864-1907. GENERAL LAND OFFICE 
Washington, D. C., January 7, 1908. 

Address only the 

Commissioner of the General Land Office 
Indian allotments: Colville Indian Reservation. 


Mr. M. P. MeCoy, 
Examiner of Surveys, 
Seattle, Washington. 
Sir: 
In reply to vour letter dated December 18, 1907, relative to 
allotment No. 65, Agnes, in T. 40 N., R. 32 E., Washington, you 
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are advised that the proper description of said allotment is as 
follows: W114 NW.Y, NEWA NW. section 35 and NE.WY 
NW.14 NW. east of Kettle River in section 35 and SW.14 
SwW.14 east of Kettle River in section 26, W.4%4 SE.Y NW.14 
SW.14, section 26 and SW.14, NW.14 SW.14 east of Kettle 
River in section 26, said township. Any other description fur- 
nished you is incorrect. 

The allotment No. 11 of Leo Tonasket has been properly 
shown upon a supplemental plat approved March 1, 1907, and 
it appears that no further action is necessary in connection 
therewith on the part of this office, the facts contained in your 
letter dated June 2, 1907, relative thereto having been sub- 
mitted to the Indian office with my letter dated June 15, 199%, 
and no further action seems to have been taken. 

Very respectinily, 
FRED DENNETT, 
LJ. Assistant Commissioner. 


In Reply Please Refer To 
DEPAR IMENT OF THE DATE RION “Cups: 


E GENERAL LAND OFFICE 

Miot.P. 

198421-221853 Washington, D. C., January 9, 1908. 
HOOT 


Address only the 
Comuissioner of the General Land Office 


Instructions to Examiner of Surveys 


mr Ar, P. McCoy, 
Examiner of Surveys, 
Seattle, Washington. 
Sir: 
In reply to your letter dated November 6, 1907, relative to 
the survey of allotment No. 33, Julia Chesaw, in section 21, 7. 
40 N., R. 30 E., you are directed to submit your field notes of 
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survey to the surveyor general for transcribing and platting 
if you have not already done so. 

Your action in proceeding with the examination of such 
surveys as can be reached at this season of the year, as re- 
ported in your letter dated December 18, 1907, is approved. 

Upon completion thereof, you will prepare and submit 
your reports, after which you will proceed with the examination 
of bona fides. 

Very respectfully, 
FRED DENNETT, 
L. J. Assistant Commissioner. 


In Reply Please Refer to 
oy? 
36199-1908 
Mir P 
DEPARTMENT OF THE INTERIOR CLDB 
GENERAL LAND OFFICE 


Washington, D. C., March 6, 1908. 


Address only the 
Commissioner of the General Land Office 


Instructions to Examiner of Surveys. 


Mr. M. P. McCoy, 
Examiner of Surveys, 
Seattle, Washington. 
Sir: 

In reply to your letter dated February 16, 1908, requesting 
instructions as to further work, you are hereby directed, upon 
receipt hereof, to proceed to western Montana and examine the 
bona fides of settlers in the following townships, the applica- 
tions for the survey of which are herewith transmitted under 
separate cover: 
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Group No. 1. 
Ts. 1 N., Rs. 21 and 22 W. 
Ty 2eN., Ke 19 WW 3 
Tps. 3 and 4 N., R. 21 W. 
Tps. 1 S., Rs. 21 and 22 W. 
pseeind 8 .S5 hk. 22a 
Group No. 2. 
ON eee 
20 Ny kh. Loewe 
Tps. 81 N., Rs. 20 and 24 W. 
Tps. 32 N., Ks. 20) 21, 22 and 28 
tps. 383 and 34 .N., R. 27 W. 
Group 3. 
Tps. 25 N., Rs. 33 and 34 W. 

A map of Montana and a supply of blanks for reports are 
herewith transmitted. 

You will take with you your surveying outfit for use in 
case it should be deemed expedient to Jater assign to you the 
field examination of certain surveys in Montana. 

Very respectfully, 
FRED DENNETT, 
J.R.A. Commissioner. 


In Reply Please Refer To 

aw TP 
48326 53824 
54781 57436 

59454 

1908. 

DEPARTMENT OF THE INTERIOR CLDB 
GENERAL LAND OFFICE 
Washington, D. C., March 31, 1908. 
Address only the 

Commissioner of the General Land Office. 


Instructions to Examiner of Surveys. 


Toe UNITED STATES OF AMERICA YS. 


Mr, A. P.SicCoy, 
Examiner of Surveys, 
Missoula, Montana. 
Sir: 

In reply to your letter dated March 17, 1908, you are re- 
quested to return to the Surveyor General for Washington 
all data in your hands relating to surveys in his district and 
to advise him to hold the same for further investigation. 

In addition to the work heretofore assigned you in Mon- 
tana, you are directed to examine the bona fides of applicants 
for the survey of the following townships in Montana, the pett- 
tions therefor being herewith transmitted, viz. : 

TT. 37 N., R. 2 W., T. 28 B., R. 19 BL, TU. ae ee ee 
29 N., R. 36 E., Ts. 30N%, Rs. 38 and 34 ln, 7 2a Ne Rea ee 
and I. 26 Ns, RK. 42 70, 

In connection therewith vou are directed to obtain the nec- 
essary data and examine the survey executed by Fred I. Hub- 
bard, D. S., under his contract No. 510, and, if data is obtained 
from the surveyor General, that by Parkinson and Douglas, 
D.S., under their contract No. 517. 

Very respectfully, 
FRED DENNETT, 
J.R.A. Commissioner. 


In Reply Please Refer to 


E DEPARTMENT OF THE INTERION SC oa 
Des. GENERAL LAND OFFICE 


Washington, D. C., April 14, 1908. 
Address only the 
Commissioner of the General Land office. 
Mr ST. P. MeCoy, 
Exaininer of Surveys, 
Helena, Montana. 

Se 

T have your letter of the 8th instant in which you ask to 
be allowed to continue examinations in the State of Washing- 
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ton, as vour wife cannot live in the high altitudes of Montana 
where you are at present assigned. You fear that vour work 
has not been satisfactory to this office. 

In reply you are informed that your services in the State 
of Washington have been very acceptable and no fault is found 
with the charaeter of your work. 

Your assignment to Montana was owing solely to the ne- 
cessities of the service, and in the interest of good administra- 
tion. 

No instructions were given you as to a permanent assign- 
ment to Montana, but directions were forwarded indicating 
that your stay in the latter State would probably extend over 
the coming surveying season. 

IT regret that [I cannot immediately comply with your per- 
sonal request to return to Washington to continue examinations 
there as the exigencies of the work may require a longer de- 
tention in Montana. 

I will, however, endeavor to have your examinations con- 
fined, as far as practicable, to the lower altitudes in eastern 
Montana, which I hope will enable you to prosecute the work 
with your usual fidelity. 

Very respectfully, 
ee. FRED DEXXET 
Commissioner. 
In Reply Please Refer to 
oe} 
WTP 
83637) 
83658) 1908 
83659 ) 
DEPARTMENT OF THE BNTERIOR Wer P 
GENERAL LAND OFFICE 
Washington, D. C., May 5, 1909. 
Address only the 
Commissioner of the General Land Office 
Procedure in Examination of Surveys. 


it UNITED STATES OF AMERICA YS. 


Mr. M. P. McCoy, 
Examiner of Surveys, 
Great Falls, Montana. 
Sir: 

In reply to your letter dated April 17, 1908, you are hereby 
authorized to transport your two permanent assistants from 
the State of Washington to the District of Montana, where you 
are now engaged in the examination of surveys. 

With reference to your proposed examination of surveys 
executed in northeastern Montana, payable from special de- 
posits by the Northern Pacific Railway Co., you are advised 
that this office has, by letter of even date herewith, requested 
the Secretary of the Interior for general authority to authorize 
examiners of surveys to employ transitmen to organize auxili- 
ary parties and examine surveys under the personal supervision 
of the examiners and upon the granting of such authority, you 
will be further advised. 

Very respectfully, 
FRED DENNETT, 
JCB Commissioner. 


In Reply Refer to 


7 Oe DEPARTMENT OF THE INTERIOR C.L.D.B 
W.TP. 

83637) GENERAL LAND OFFICE 

88700) 1908 


Washington, D. C., June 18, 1908. 
Address only the 
Commissioner of the General Land Office 
Instructions to Examiner of Surveys. 


Mr A. P. McCoy, 
Examiner of Surveys, 
Great Falls, Montana. 
Sir: 
You are advised that under departmental authority dated 
May 5, 1908, examiners are authorized to employ a competent 
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assistant as transitman in charge of an auxiliary party under 
the supervision of the examiner to assist in the examination of 
surveys, at a salary of $100 per month and actual necessary 
expenses of transportation and subsistence. In accordance with 
your recommendation dated April 21, 1908, you are hereby 
authorized to employ John D. King as transitman to assist 
you in the examination of the surveys assigned to you in north- 
eastern Montana, and as outlined in your said letter. A solar 
transit, tripod, chain, tape and set of pins has been sent to 
you at Culbertson, Montana, the receipt for the two boxes sent 
by express being herewith transmitted. The report of work 
done by the transitman should be included in your weekly 
report. 
Very respectfully, 
H. H. SCHWARTZ, 

JCP Acting Assistant Commissioner. 


In Reply Please Refer To 
DEPARTMENT OF THE INTERIOR  C.L.D.B. 
EK. GENERAL LAND OFFICE 
weT.P. 
151779-1908 
Washington, D. C., August 22, 1908. 
Address only the 

Commissioner of the General Land Office 

Instructions to Examiner of Surveys. 
Mr, M. P. McCoy, 

Examiner of Surveys, 

Great Falls, Montana. 
Sir: 

In reply to your letter dated August 12, 1908, relative to 
the examination of surveys in Montana, you are advised that 
the Surveyor General has been directed to transmit to you at 
the earliest practicable date the data for the examination of 
contracts No, 515, A. E. Cumming, D. S., Nos. 530 and 531, 
Fessenden and Ross, D. D., and No. 542, R. C. Durnford, D. S. 
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The survey under contract No. 505 within the Fort Peck 
Indian Reservation is being examined by A. F. Dunnington, 
Topographer in Charge of the surveys within said reservation. 

Weather and flood conditions in the southeastern part of 
the district early in the season rendered it expedient for ex- 
aminer Wilkes to take up some of the work which it was 
thought would be examined by you later, but it is believed that 
there will be enough completed work in the northeastern part 
of the state to keep you steadily at work. 

The Surveyor General reports the probable early com- 
pletion of the contracts Nos. 518 and 519, George H. Potter, 
D. S. and Nos. 526 and 527, Williams and Hertz, D. 8. 

You will include also the examination of T. 9 N., R. 33 E., 
Harley J. Riley, D. S., under contract No. 500, Tps. 2 and 3 
N., R. 28 E., Page and Page, D. S., contract No. 55 anda 
s-~ Rk. 24 #., contract No, 512, George I) Eline Ds au 
same being isolated townships not yet examined. 

Mr. Wilkes, whose address is Miles City, Montana, has been 
directed to confine his operations to the district south of the 
Yellowstone and east of the Big Horn Rivers and to send to 
you at Great Falls any data in his hands for the isolated work 
above referred to. 

Very respectfully, 
FRED DENNETT, 
ALP. Commissioner. 


In Reply Please Refer To. 
GG) 
WEP. 
Wer? DEPARTMENT OF THE INTERIOR  C.L.D.B. 
189338-1908 
GENERAL LAND OFFICE 
Washington, D. C., November 25, 1908. 

Address only the 

Commissioner of the General Land Office 
Instructions to Examiner of Surveys. 
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Miao, P. McCoy, 
Examiner of Surveys, 
Great Falls, Montana. 
Sir? 

In reply to your letter dated November 8, 1908, you are di- 
rected, upon the advent of unfavorable weather conditions for 
the prosecution of field work, to return to Seattle, Washing- 
ton, and submit your reports. 

You are requested to inform the Surveyor General of Mon- 
tana, upon completion of your field examination of each sur- 
vey, Whether you will recommend the acceptance thereof, or, if 
corrections are required, to what extent. 

Very respectfully, 
FRED DENNETT, 
JCP. Commissioner. 


OFFICE AUDITOR INTERIOR DEPT. 
Feb 28 1912 
A.M.9 12 wy A Po 


March 4, 1910. 
The National Bank Of Commerce, 
Seattle, Washington. 
Gentlemen : 

On behalf of the United States of America, I hereby make 
demand upon you for repayment of the sum of $15,129.81, on 
account of checks which were issued by M. P. McCoy, examiner 
of surveys and special disbursing agent for the Department of 
the Interior during the years 1907, 1908 and 1909, which 
checks were paid by you upon forged endorsements, the en- 
dorsement of payee in each instance being a forgery. 

Attached hereto is the list of said checks with the date of 
each, the name of the payee, the amount of each check, and 
the bank or banks through which it was passed before being 
paid by the National Bank of Commerce. 


13 


So 


UNITED STATES OF AMERICA YS. 


All these checks are in my office at the Federal Building 
and your officers and attorneys will be allowed to inspect them 
if you so desire. 

Respectfully, 
ELMER HE. TODD; 
Encl United States Attorney. 


RETURN OF SERVICE 


The United States of America 
Western District of Washington—ss. 


I hereby certify and return that I served the annexed letter 
on the therein-named bank by delivering the original thereof to 
R. R. Spencer, its Ist vice president, personally, at the place 
of business of said bank at Seattle in said District on the Sth 
day of March, A. D. 1910. 

Cc. B. HOPKINS, 
United States Marshal, 
By M. T. MicGRAW, Deputy: 
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In the Circuit Court of the United States for the Western 
District of Washington, Northern Division. 


UNITED STATES OF AMERICA, ) 


Plaintiff, | 


VS. \ 
> No, 1938-0 
NATIONAL BANK OF COMMERCE, | 


a corporation, 
Defendant. 


Testimony of M. P. McCoy, a witness in behalf of the plain- 
tiff, taken before 
DENTON M. CROW, 
United States Commissioner, at Spokane, Washington, 
Fepruary 197) ioe 
Mr. McLaren, of Todd & McLaren, appearing in behalf of the 
plaintiff. 
Mr. McCord, of Kerr & McCord, appearing in behalf of the 
defendant. 


The United States of America 
Eastern District of Washington 
State of Washington 

County of Spokane.—ss. 


The examination of a witness de bene esse, beginning on the 
19th day of February, 1912, on behalf of the plaintiff, before 
me, Denton M. Crow, a United States Commissioner in and 
for the Eastern District of Washington, at my office at the 
City of Spokane, Spokane County, Washington, in a certain 
suit now pending in the United States District Court for the 
Western District of Washington, Northern Division, wherein 
the United States of America is plaintiff, and The National 
Bank of Commerce, a corporation, is defendant, 

M. P. McCOY, a witness on behalf of the plaintiff, being 
first duly sworn, on oath deposes and says as follows: 


NATIONAL BANK OF COMMBPRGE. NSS 


DIRECT EXAMINATION by Mr. McLaren. 


Qmerontr name is JM. P. MeCoy, is it? 

ee es SIT. 

Q You were formerly in the Government service? 

A Yes sir, as examiner of surveys for the General Land 


Q@ What was your official title? 

A Examiner of Surveys and Special Purchasing Agent. 

Q Where were your headquarters? 

Pe Seale. 

Q During what period of time did you occupy that po- 
sition? 

A From about 1900 until about two vears ago. 

© About November, 1909? 

A Jes sir. 

Q You held that position continuously during that time” 

A Yes sir. 

Q What other important position, if any, did you hold 
prior to that period? 

A Iwas a member of the Geological Survey for the In- 
terior Department. 

Q For about how long? 

A For about ten years before that. 

Q What were your duties as examiner of surveys and spec- 
ial disbursing agent, what was the nature of vour work? 

A The public lands are surveyed by contract, by deputy 
surveyors and my business was to inspect their surveys in the 
field after their finishing their work—checking it up in other 
words to see if it was correct. 

Q About how wide a territory did your duties cover? 

A Well I was in the States of Washington, Oregon, Idaho 
and Montana. 

Q And you say that your headquarters were at Seattle? 

A Yes sit. 

Q What was it necessary for you to do, Mr. McCoy, in or- 
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der to go around examining these public—these surveys of 
public lands, what did you have to do? 

A To inspect the surveys in the field, which necessitated 
transportation and assistants and subsistance for the assist- 
ats. 

Q You were authorized by the Government to employ 
men for that purpose? 

A And to incur all these expenses. 

Q Were some of these surveys made in the State of 
Washington? 

A Yes sir. 

Q Where for instance? 

A Well throughout the state. 

Q You got your instructions from Washington, D. C.? 

A Yes sir. 

Q Were these instructions given to you for each particular 
survey, or were they in the nature of general instructions which 
you were to follow out? 

A There were general instructions and sometimes special 
instructions. 

Q Under the general instructions, did you have your own 
option as to the order in which you took up the examination 
of the different surveys? 

A Yes sir. 

Q What arrangement was made relative to the payment 
of the bills that you might incur under your authority for the 
performance of vour duties? 

Baaatit MEcCORD: 

(Q) Were these instructions in writing? 

A Yes sir. 

vay heoeatc LA ION : 

Q What became of these instructions, Mr. MeCoy? 

A 1 burned them something like two years ago, when this 
trouble began, I burned all my field notes and note books and 
all things of that kind. I had a trunk full and I burned them. 

Q Can you give us, briefly, the arrangements you had with 


NATIONAL BANK OF COMMERCE. 151 


the Government, whereby this money was to be paid for labor, 
or for services, or material, which you might incur? 

MR. McCORD: I object as that is not the best evidence 
and no proper foundation has been laid for the introduction of 
secondary evidence. 

Q I will ask you this question, Mr. McCoy—From whiere 
did you get your instructions regarding the payment of this 
money? 

A From the comnissioner of the general land office. 

Q Were they oral, or in writing? 

A Written. 

These written instructions, you still have them? 

INO SIT. 

What became of them? 

I burned them. 

I will ask you what your instructions were, as to how 


OrOrO 


you were to pay these men? 

MR. McCORD: I object as it is not the best evidence; 
asking for the contents of a written instrument; there is not 
shown any reason why the originals cannot be produced. The 
best evidence would be the files in the Land Office at Wash- 
ington, or a copy of them. 

A My instructions were to pay the necessary expenses to 
carry out the examination of these different surveys. 

Q How were you to pay them? 

A Iwas to pay them as disbursing agent. 

Q@ I mean by check or by cash? 

A Well laterly I paid everything—I guess during this 
period in dispute, I guess, I paid everything by check. 

Q On what banks were your checks drawn? 

A The National Bank of Commerce of Seattle. 

Q You had an account there? 

MR. McCORD: I move to strike out the testimony as not 
responsive to the question, he asked how he was instructed to 
do and he answered how he did it. 
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A Yes sir, I had an account with the National Bank of 
Commerce as Special Disbursing Agent. 

@ You drew on that account, in accordance with your in- 
structions, for the payment of bills and expenses? 

A Yes sit. : 

Q Now, Mr. McCoy, I will ask vou to examine this bundie 
of checks, which I hand you, and state whether, or not, they 
were issued by you while you were in the employ of the Goy- 
ernment? 

Ee eS SIL, 

Q On each check that is your signature, Mi. P. McCoy, 
Examiner of Surveys and 8. P. A. 

A Yes sir. 

Q S. P. A.? Special Disbursing Agent. 

A Yes sir. 


C 


— 


Mr. MeCoy, what is the meaning of the marginal no- 


€ 


tation, Voucher Number 6, or Voucher number so and so, on 
the check, what does that refer to? 

A In making my quarterly statement, or rendering my 
quarterly account to the General Land Office, I submitted a 
voucher for each check, up until along about in September, or 
October, or November, 1909. 

Q 1908 vou mean, Mr. MeCoy? 

A Yes sir, it was in 1908, from that time on I used a new 
form of payroll that covered the payroll expenses, but I stul 
used the voucher plan for sustenance and transportation. 

@ And supplies? 

my NES SIL. 

Q) Examine these checks again, Mr. McCoy, are the names 
of the payees real or fictitious persons In each instance? 

AK «FP ictitious. 

Q That is there were no such persons? 

A Nosir. 

Q Does this apply to each of them to whom these checks 
were made out? 

A Yes sir. 


NATIONAL BANK OF COMMERCHE. aS 


Q [Examine the endorsements on the back, Mr. McCoy, and 
state whose individual endorsement is on the back of these 
checks, if you know? 

ew 61 do. 

Q Are these endorsements, one or more on each check, are 
these the endorsements of real persons or fictitious persons? 

A Fictitious persous. 

Q Did the Government receive any services, or supplies 
or anything of value in exchange for these checks? 

MR. McCORD: I object to that as incompetent, irrelevant 
and immaterial. 

A No sir. 

Q Did you receive the money on these checks, in each 
instance? 

A Yes sir. 

Q For the amount of the check? 

A Yes sir. 

Q So far as the appearance of these checks go, Mr. McCoy, 
are they made out in the same form and in the same manner 
as you made out checks to real persons for real services ren- 
dered? 

pee Ley are. 

Q That is they are apparently regular on their face, are 
they not? 

Pcs Sir. 

Q I believe I asked vou if you made the endorsements on 
the back yourself? 

Eres Sil’. 

Q Take, for instance, the first check, October 14, 1907, 
nwnber one, payable to Albert Peterson, you had no such per- 
son as Albert Peterson rendering service at that time? 

Po NG Sir. 

Q You endorsed it Albert Peterson and J. D. King? 

Exe 2 CS.SI7. 

Q And that way you received the money yourself? 

ee ) eS Sir, 
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Q That statement of fact is true of each check? 

A Yes sir. 

MR. McLAREN: I offer in evidence this bundle of checks, 
as plaintiff's exhibit “A.” 

MR. McCORD: I object as incompetent, irrelevant and 
iminaterial and the instruments not properly identified. 

Q You got these blank checks from the National Bank of 
Commerce when you opened up your account? 

ee MER Csi: 

Q Did the cancelled checks come back to you, Mr. McCoy, 
or were they sent by the bank to the Departinent? 

A They did not come back to me. 

Q Now while you were—During the period that is covered 
by these checks, you were doing some actual work for the Gov- 
ernment, were you not, in the performance of your duties? 

A Yes sir. 

Q How often were you required to send in reports to the 
Department in Washington? 

Peeweelkly. 

Q Did you send in weekly reports during this period cov- 
ered by these checks in evidence? 

A Yes sir. 

Q I believe vou testified that these checks, so far as ap- 
pearance goes, are the same as real checks issued to real per- 
sons by you? 

A Yes sir. 

Q Now you spoke, a moment ago, Mr. MeCoy, about a 
youcher system that was prevelant between you and the De- 
partment, I will ask you now to take this bundle of vouchers 
and examine them, these for the—marked for the month of 
October, 1907. I will take voucher number six as an example. 
This purports to be signed by Albert Peterson, for services 
rendered of the amount of twenty dollars, from October 5th, 
1907, to October 14, 1907, and down below that is the signa- 
ture of M. P. McCoy approving the same,—Is that a genuine 


or fraudulent voucher? 
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Gt 


A [*raudulent. 

© You signed the name Albert Peterson? 

A Yes sir. 

@ Then you approved it, with your own signature, as ac- 
tually rendered to the Government for services? 

A Yes sir. 

Q Now will you go through the list of vouchers I hand 
vou, for the month of October, 1907, and state whether or not 
they correspond with the voucher number noted on the margin 
of the checks for that same month—You have checked over 
these vouchers for the various months covered by the fraudu- 
lent checks shown as Exhibit “A”? 

Ewe CS Sir, 

Q These vouchers are the vouchers referred to on the mar- 
gin of the checks? 

Peres sil’, wey are. 

Q How often did you send these vouchers to the Depart- 
ment? 

A Quarterly. 

Q Every three months? 

A Yes sir. 

Q I now hand vou another document, certificate for the 
month of October, 1907, is that your signature, M. P. McCoy, 
iemner of Surveys? 

Eee cs SIT. 

Q That refers, does it not, to the individual vouch- 
ers that you have just examined for that month? 

fe Les Sir. 

Q That is a statement that you sent in as a part, or a sum- 
mary of the quarterly account? 

ee es Sir. 

MR. McLAREN: I now offer in evidence, as plaintiff's 
exhibit “B” the vouchers just testified to by the witness as hav- 
ing been sent in by hin, quarterly, to the Department at Wash- 
ington, D. C., for the following months: October, 1907; No- 
vember, 1907; December, 1907; Way, 1908; June, 1908; July, 
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1908; August, 1908; September, 1808; October, 19038; Novem- 
ber, 1908; December, 1908; January, 1909; March, 1909; April, 
1909; May, 1909, and June, 1909. 

MR. McCORD: I object to each of them as incompetent, 
irrelevant and immaterial and for the further reason that they 
show, in the light of the witness's testimony that they are all 
fraudulent. 

Q Mv. McCoy, state whether, or not, it is true that these 
vouchers, just introduced in evidence, were in accordance with 
the usual and regular method of handing in vouchers that was 
in use between you and the Department at the time that they 
were sent in? 

MR. McCORD: I object to that as incompetent, irreley- 
ant and immaterial. 

MR. McLAREN: It may be stricken out by consent. 

Q Is there anything in the—You say that, along about 
October, 1908, the Department changed this system of vouchers? 

MR. McOORD: What do vou mean by that? 

MR. McLAREN: It just means that instead of the 
voucher plan, it was done by payrolls system. 

MR. McCORD: What date was that made? 

MR. McLAREN: October 8, 1908. 

Q Exanine these vouchers for October, 1908, and see if 
that was the new or the old system that was employed during 
that month, whether it is the individual voucher system, or the 
payroll system? 

A That is the payroll system. 

Q@ That is for sustenance? 

A Yes sir. 

Q You retained the individual voucher system for supplies 
and material? 

A Yes sir. 

Q How is it Mr. McCoy that no vouchers are found for 
the last two months’ issue of fraudulent checks, that is the 
months of July and August, 1909—did vou ever send in any 
vouchers for those two months? 
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A I sent no vouchers in because I was arrested before 
the quarterly account was sent in. 

Q It is true, is it not, that the vouchers that you sent in 
for all of the other months were apparently regular and were 
in the usual form and manner? 

A Yes sir. 

MR. McCORD: Q. When were you arrested? 

A September, 1909, about September ist. 

Q You say, Mr. McCoy, that you sent in statements to 
the Department quarterly, will you examine these—Referring, 
Mr. McCoy, to the voucher for October, 1908, and the other 
vouchers covered by the fraudulent period, whom did you say 
these vouchers were sent to? 

A To the Commissioner of the General Land Office. 


° 


Q And were sent quarterly? 

A Quarterly. 

Q Now will you explain, Mr. McCoy, what these accounts 
are, which I hand you, and which are signed by M. P. MeCoy 
special disbursement account? 

A That is an account current for the quarter. 

Q Covering the period from October Ist, 1907, to Decem- 
ber 31st, 1907? 

Pee. eS Sir. 

Q When you sent these quarterly aceconnt current in which 
you say you did quarterly, did you or did you not transmit 
with them the individual vouchers covering that same period? 

A Yes sir. 

Q Take the next one, from January Ist, 1908, to March 
31st, 1908, is that your signature? 

pee) CS) Sit. 

@ The same is true as to that? 

A Yes sir. 

Q The same is true as to all the vouchers down to a certain 
point? 

A Yes sir. 
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Q Now calling your attention to the account current from 
July ist, 1908, to September 30th, 1908? 

A It is not true of that one. That is not the same thing 
I had in mind. 

Q Take up the one, running from October Ist, to December 
31st, 1908, and examine the leaflets on the inside, the outline 
of expenditures, the first item, October 31st is the payroll— 
That was the payroll system? 

A Yes sir. 

Q Now examine all of these quarterly accounts current, 
which I hand you, they are all signed by yourself, are they not 
as special disbursing agent? 

ewes! Sir 

Q These were sent in by vou quarterly? 

A Yes sir. 

Q And, so far as their form is concerned, they were in due 
and proper form as was the customary practice of the De- 
partment? 

Ee es Sir 

Q Did these vouchers for expenditures, and also the 
payroll vouchers referred to in each of these accounts current 
include these fraudulent checks, Exhibit A? 

A Yes sir. 

MR. McLAREN: I now offer in evidence as plaintiff's 
exhibit “C,” the quarterly accounts current, as follows: Oc- 
tober Ist, 1907, to December 31st, 1907; January Ist, 1908, to 
March 31st, 1908; April 1st, to June 30th, 1908; July Ist, 
1908, to September 30th, 1908; October Ist, 1908, to December 
dist, 1908; January Ist, 1909, to March 31st, 1909; April Ist, 
1909, to June 80th, 1909. 

MR. McCORD: I object because they are incompetent, ir- 
relevant and immaterial, and object to each of then as incom- 
‘petent, irrelevant and immaterial. 

Q Mr. McCoy, you sent in no quarterly account tormmie 
period after June 30th, did you? 

A No sir. 
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Q The quarterly account was not yet due at the time you 
were arrested, is that the reason? 

pee kes Sir’. 

Q Is there anything on the face of these quarterly ac- 
counts, or upon the individual vouchers or payrolls vouchers 
that indicates any irregularity, or that indicates the practice, 
or I should say the fraudulent practice or scheme that you 
were carrying on? 

MR. McCORD: TI object to that as calling for the con- 
clusion of the witness, that being the very thing that the jury 
is to pass upon and I object on the further ground that it is 
incompetent, irrelevant and immaterial. 

Q State what that paper is? 

A <An account current. 

Q For the period ending when? 

A September 30th, 1907. 

°Q Beginning July Ist, 1907? 

ae es sir. 

Q <Any fraudwent items included in that account current? 

Pee here were. 

Q None of them covered by these checks—I will change 
the form of that question—Is that the usual form for the quar- 
terly account that was in nse? 

me yes Sir. 

Q Can you tell, from an examination of it, whether, or not 
any of these items were improperly allowed? 

A Not from an examination of this alone, I would have 
to have the checks that correspond and then I could tell. 

MR. McLAREN: I offer plaintiff's exhibit “D” a quarterly 
account. 

MR. McCORD: I object to it as incompetent, irrelevant and 
immaterial and not properly identified. 

Q You are living in Spokane, Mr. McCoy? 

A Yes sir, I am. 
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CROSS-EXAMINATION by Mr. McCord. 


Q@ How long did you say that you occupied the position of 
examiner of surveys and special disbursing agent? 

A I had the position of examiner of surveys for about nine 
years, and during four or five years of that time I was special 
disbursing agent. 

Q Prior to the time that you became special disbursing 
agent, who attended to that duty of disbursing. 

A I did the disbursing. I paid the expenses of the men 
and rendered my account to the General Land Office and was 
reimbursed by check from the Interior Department. 

@ Who advised you in the first instance? 

A The Department advised me in the first instance, of 
what was necessary. 

Q You advanced your own money? 

Les asin, 

Q After that time you adopted the system— 

MR. McLAREN: You don't mean that he adopted the 
system, the office adopted the system, of course. 


Q After you became disbursing agent and also examiner 
of surveys, I will ask vou where you maintained your office, if 
you had one? 

A I had no office. 

Q You attended to the surveys in Washington, Idaho and 
Montana? 

Ae Pes Sir. 

Q Did the Government have any other agent, or assistant 
but vou in the transaction of this business? 

PeeNO: sit, 

Q Did they have any other person, or individual or agent 
upon the ground to assist you in doing this work, or to check 
your accounts? 

A Do vou mean, now, assistants who I emploved myself? 

Q Employed by the Government? 

A Well they were employed by me for the Government. 
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Who did you employ? 
My assistants in the field? 
Yes sir. 


-OrO 


Well I supposed—I employed assistants to assist me in 
making the examination of the surveys. 

Q Did the Government employ any other men to aid you? 

A No sir. 

Q In checking your accounts as special disbursing agent 
—Did the Government check your accounts? 

A The Department have a special distributing agents— 
their usual custom. 

Q They sent men to Seattle to examine them or do it at 
Washington? 

A At the General Land Office at Washington. 

Q Were they out here, at any time, by any body? 

A Not that I am aware of. 

Q How did they detect your fraudulent scheme? 

A Mr. Good, I forget his initials, a special agent of the 
Land Office discovered it there in Montana. . 

@ You were not checked up in your field work, or in your 
agents work by any body until shortly before you were arrested 
during the whole period of time that you were in the service 
of the Government, is that right? 

A That is right. 

Q How many surveys did you attend to—about, in a gen- 
eral way, about how much money did you expend legitimately 
in the service of the Government between 1900 and 1909? 


MR. McLAREN: I object as incompetent and irrelevant. 

A I don't remember. 

Q Give it to me approximately? 

A Without looking up the records, I could not say. 

Q In the year 1900, when you went to work for the Gov- 
ernment in the capacity of examiner of surveys, until the time 
of your arrest in 1909, state approximately how much money 
you expended legitimately for the Government, how much per 
year would you estimate it? 
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MR. McLAREN: I make the same objection. 

A Well I could not approximate it without looking over 
my— 

Q Well about how much business were you doing—You 
can tell about how much you would do in a year—I am not 
trying to trap you into anything? 

A If I could give you an approximate statement, I would 
gladly do so, but without going over the records, I don’t see 
how I could do so. 

As much as five thousand dollars? 

No sir. 

One-half of that, twenty-five hundred dollars? 

No sir, nothing like that. 

One thousand a year, would you say? 

The very outside limit would be one thousand dollars, 
I should say. 

Q At any time, did the Government send any oue else, so 
far as you know, to check up your work and see whether this 
money had been legitimately expended? 


rFOrFORFO 


BO ASO Se 
Q You have misunderstood the question, Mr. McCoy, have 
you not? 


A It is only a surmise on my part, but I think there was 
a survey over in the extreme northeast part of Montana, over 
which several claimants were in litigation and I think pos- 
sibly that it was reported that I had not been on the ground 
to make my examination. 

Q What did this work consist of, examining of surveys? 

Q The Government has public lands throughout these 
states and they make surveys of them. 

Q This is done by United States Deputy Surveyors? 

a eS Sir: 

Q For the Government? 

A Yes sir. 

@ What did vou do? 

A Before the Government would accept it, I was sent into 
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the field to make an examination of the survey, whether it was 
in acceptable form, whether it was correctly done. 

Q Did you go out and run the lines over and resurvey it? 

A I was to approximately ten per cent of the lines run 
by. the party. 

Gee much as ten per cent? 

A Yes sir. 

Q You were supposed to hire assistants to do that? 

Be Cs sir. 

Q Surveyors? 

A Yes sir. 

Q Now, Mr. McCoy, you have identified a bunch of checks 
here, plaintiff's exhibit “A,” how do you know that these checks 
are the ones that you issued fraudulently—How can you tell? 

A By recognizing my handwriting. 

Q Every one is a different one, is it not? 

pee ves sir. 

Q And each individual check has a different signature— 
Do you mean to tell me that, from an examination of these 
checks that you ean tell which ones you forged and which ones 
the signatures are legal? 

MR. McLAREN: 1 object, the question assumes that there 
is a different payee for each check, which is not the case. 

A I identify these from my own signature on the check. 

Q When did vou do that? 

A At the time the check was issued. 

@ When this list—When these checks were selected out, 
did you select them? 

® No sir. 

Ome lio did? 

1 couldn't tell you. 

Q Did you go over the yarious checks that had been re- 
turned, with anybody in Washington and assist him in picking 
the forged checks, that is those that you forged? 

A No sir. 

Q You did not? 
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A No sir. 

Q You have only made a cursory examination of these 
checks today, have you not? 

Ae essen 

Q You have not taken up each one individually and gone 
through them? 

A Yes sir, each check. 

Q Have you examined the signature on each one? 

eee es SI, 

Q I would just like to have you tell me how you can re- 
member five years after each one of these was taken which are 
genuine and which are not? 

A Well I know that, during the time that these were issued, 
that I issued nothing but fraudulent checks. 

Q Did you issue, at any time during the period from 1907 
to 1909, anything but fraudulent checks—You don't mean that? 

A None except those that were payable to myself. 

Q From 1907 to 1909 you did nothing then—vou did not 
issue a single check that was valid? 

A Except those to myself. 

xcept the two hundred and seventy dollars a month? 
Ves sir iy salary. 


Q 
A 
Q Everything else was fraudulent? 
”~ Yes sir 

Q You did no work? 

A I was doing work, but instead of passing checks to the 
parties that I employed in the field, I would pay them per- 
sonally. 

Q How much did you pay out in that way? 


A Iam unable to state. 


@ About how much would these checks amount to, fifteen 
thousand dollars, about how much did you expend out of your 
own funds? 

A I don’t think I could even approximate it. 

Q Would you say that vou had expended five thousand, 
one-third of that? 
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A No sir. 

Q About four thousand dollars? 

“A Abeut a couple of thousand dollars. 

@ You have no way of arriving at that estimate? 

A Nosir, I have no records. 

4) You think that you have spent about a couple of thou- 
sand, or it may be more? 

A It may be more or it may be less. 

q) It may have been as high as five thousand dollars? 

A J don't think it was a high as five thousand. 

@ As much as four thousand? 

A I don’t think it was as high as five thousand. 

Q What were you doing—You say that vou paid some men 
for services rendered, and that you paid it out of your own 
nmoney—Do you know of any of the men that you paid it to? 

A No sir, I do not. 

Q Can't you recall any of them? 

A No sir. 

Q What work did they do for which you paid them? 

A Some were chainmen and some were flagmen and some 
were teamsters and some of them were stage drivers and some 
of them livery stable people. 

Q You did go over onto the different surveys, during the 
period from 1907 to 1909, to September, 1909, you did carry on 
the checking of these surveys? 

A Only a part of them. J did a few of them. 

Q You were on all of them, were you not, with the excep- 
tion of the one in northern Montana? 

A No sir. 

Q How many all together? 

A Tam unable to approximate. The records of the office 
will show, and I could not even approximate without having 
those records. 

() You made up reports on these various surveys and sent 
them in to the Government? 

pee ee Sli, 
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Q@ These reports showed that you had run the lines on at 
least ten per cent of the surveys, the deputy surveyor’s work? 

Bo SS 

Q Is that right? 

A Yes sir. 


@ You mean to be understood that you did run ten per 


A Yes sir. 

Q On some you did not run quite ten per cent? 

A Tonly mean to approximate it. 

Q You actually did the work of about ten per cent of the 
most of them? 

A No sir, on a few of them. 

Q On others vou did part of the work and certified that 
you did it all? 

A Yes sir. 

Q On all of them, with the exception of in northern Mon- 
tana, you did some work? 

A No sir. 

Q What others? 

A Well in quite a majority I did not examine in the field 


Q Didn't do any field work at all? 

AD NO Sir: 

@ You had nobody do it? 

A Wo sir 

Q You cannot tell now a single man who worked for you, 
that you paid, between 1907 and 1909? 

A No sir, not a single man. 

Q Nota single man? 

A No Sir. 

© Where did you keep this money, at Seattle? 

A No sit, on the ground. That is, wherever I happened 
to be making examinations of surveys. 

Q What sort of a report would you send in with the 
vouchers, would you draw a plat showing the survey? 
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4 No sir, I would send in the field notes covering the 
ground. 

Q You would send in the field notes you had gotten from 
the deputy surveyor’s work? 

A J didn’t get them from the deputy surveyor, I got them 
from the Surveyor General’s office. 


Q You used the same notes in sending them in? 

Bo Ys sir. 

Q If you had done the work individually, they would not 
have checked with the work in the Surveyor General's office, 
would they—If you had made these surveys and run your 
own lines, it would not have checked correctly with the work 
in the Surveyor General's office, would it? 

A. No sir. 

Q In checking, did you simply try to run over the lines 
made by the deputy surveyor on the eround and find his monu- 
ments? 

Pe Les sir. 

@ And during this time, a period of two years, you simply 
copied the notes from the Surveyor General's office? 

A They were not copied, they were faked, we made our— 

Q They were taken from the Surveyor General’s office? 

A The only data we lad was taken from the Surveyor 
General's office. 

() They were reproductions of his notes? 

PeeeNO Sir. 

Q You went to the Surveyor General's office and copied 
i enaigg 

pee yes sir. 

Q Copied them as they were shown in his office? 

A No sir, but I would not send in notes unless they would 
correspond in a general way. 

Q You would modify them in some Way 

Pe 1 es sir. 

Q Well now then how did you do when you actually re- 
run the lines, did veu try to make changes in them? 
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A No, I would return the conditions as I found them. I 
would take my own field notes and my reports would be exact 
copies of my own field notes. 

Q Wherever you found the monuments made by the sur- 
veyor, in those cases the notes would be identical, but in those 
notes that you faked from the notes in the Surveyor General’s 
office— 

A So far as the monuments and as to the topography they 
were not the same. 

Q When vou faked the notes you were not the same? 

A It is seldom that any two men write up the same notes 
after going over a certain line. 

€ Now then these checks that you draw, where did you 
cash them, Mr. McCoy? 

A <At different places around over the country. 

Q Tell me how you would do it, take the first check for 
eMipeitecrerson, for twenty dollars 

A May I see the check, please. 

(Exhibit “A” shown witness. ) 

Q The one on the top there, the back of the check shows— 

A That I cashed it through the National Bank, or the 
Columbia Valley Bank of Wenatchee. 

Q Did you take it in there yourself? 

A NOES 

Q How did you arrange that? 

A I sent these checks to this bank, under the name of 
dee) cing, 

MR. McLAREN: You mean this particular check, you 
didn’t send all of them? A This particular check. 

Q J. D. King, who was he? 

A A fictitious name, the same as the rest. I sent these 
checks to the Columbia Valley Bank in the name of J. D. Xing. 

Q By mail? 

A Yes sir. 

Q From where? 


ae 


» From the points, I don’t remember now. 
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@ Did the bank send these checks— 

A I opened up an account with the bank and sent these 
checks for collection. 

Q You opened up an account in the first place? 

A On this particular check as J. D. King. 

Q Did you go there to open it? 

A Nosir, by mail. I sent these checks by mail in the first 
place. 

Q You opened an account by mail? 

Pees Sil’, 

Q Then you checked it out in the same name? 

Pee es Sir. 

Q You forged the name of King to these checks? 

Eee CS SIT. 

Q How did you get the money—How did they send it to 
you? 

Beeiben this was checked out in my favor by this man 
J. D. King, this fictitious King. 

Q You cashed the checks in that way and sent to you 
ayia! ? 

Eee eS Sir, 

( Were you ever in the Seattle National Bank? 

Pee es Sir. 

Q Do you remember of any checks paid by them? 

ee VES Sir, 

Q How did you manage that? 

Pemlancer the name of I. M. Clark, 
Q Did you open an account under that name? 
A Yes sir. 
Q You went in personally? 
eee CS SIT’. 
Q You would go in there and deposit them yourself? 
Eee es Sir’, 
© From time to time? 
fe. es Sir, 
© And then cheek them out? 
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A Yes sir. 

Q How about the Mutual National Bank, how did you 
manage that? 

A That was done by mail, under another bame. 

Q Where from? 

A From some part of Montana, wherever I happened to 
be. I was at different points in Montana. 

Q Would you send more than one check at a time? 

A Yes sir. I would generally send the bunch for the 
month. 

Q And have them placed te your account? 

A Yes sir, to the account of these fictitious names. 

Q king? 

A Yes sir, or Clark. 

Q Did vou have more than one fictitious name? 

A Yes sir, the first was J. D. King. 

Q How may accounts did you have with the various banks 
—You had one under the name of J. D. King and one Clark, 
and what else? 

That is all. 
And this was done under these two names? 


re Oe 


Yes sir, as I remember. 


Q Then you would forge the name of King on the check 
and make it parable to your order? 

A Yes sir. 

Q You didn’t go and draw the money yourself? 

A No sir. It was sent by draft to me at Seattle and I 
would check it out from wherever I would happen to be. 


Q When did vou open the account with the National Bank 
of Commerce, or did you open it? 

A The National Bank of Commerce, I opened an account 
there when they adopted this disbursing agent systein. 

Q Did you have the opening of the account yourself, or 
was it done from Washington? 

A The deposit was made there from Washington, and [I 
was notified of the fact. 
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Q The deposit was made from Washington? 
A To my credit. 
Q <aAs M. P. McCoy, Special Disbursing Agent? 
A Yes sir. 
Q This was how the account was opened up? 
Poe Ves sir, 
Q@ You were directed to go there and leave your signature? 
A Yes Sir. 
Q You went there and Jeft vour signature? 
Beeeres Sir. 
Q@ And vou drew your money out of that account for 
various purposes connected with the Government? 
pecs Sil. 
Q Some that were legitimate, and some that were not, 
that is right, is it not? 
A I checked that money out through other banks. 
Q What— 
A That is on checks cashed in other banks. 
@ You drew checks? 
A Yes siv and cashed the checks. 
@ Every one of these checks contains your genuine signa- 


Eee ves Sir, 

@ And all of these in this bunch, to the best of your knowl- 
edge, are fictitious? 

eee CS: Sil. 

Q Is there anything on the face of these checks to advise 
or indicate the fact that there was anything fraudulent about 
them, was there? 

MR. McLAREN: Which bank. the National Bank of 
Commerce? 

A No sir, they are regular in every way. 

Q The contents and endorsements are what the law re- 
quired to be put upon them? 


MR. McLAREN: I object as calling for a conclusion. 
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Q That is vou have a pay-roll all proper for each draft 
forged? 

a Ves sir, 

Q That is on all of them? 

eee es sit” 

Q Did vou put the— TI notice some of them have a 
voucher, number one voucher from the 6th to the 16th, you 
showed these youchers to the bank, did you? 

A No sir these vouchers were sent with my quarterly 
repert to the land office at Washington. 

Q You put in these all of the pay-rolls and sustenance 
and so on— JI notice that some of them, or at least J thought 
some of them had no—did not have vouchers on them? 

A The last ones, several of them are there not. 


Q Some of these in April—in August, 1909, examine these 
for August, 1909, did you put notations of the purpose for 
which they were issued? 

A No sir, it seems to have been left out. 

Q Why was that? 

A Well I don’t remember why, an oversight on my part, 
I guess. 

© I will show you some in January, 100s —— 

A 1909 I suppose it is. 

Q January, 1909, March, 1909, July, 1909, May, 1909, and 
June, 1909, examine these please—those do not seem to have 
anna 

A These were after the adoption of the pay-roll system 
and the aggregate amount of these checks have been referred 
to in one voucher. The checks were referred to by number 
of the voucher rather than on the checks. 

( Did you exhibit your pay-rolls to the bank? 

A No sir, 

© Isee these checks, one bunch of them seems to have been 
paid direct, or part of these checks, take for instance the one 
for one hundred dollars, to J. D. Wing, the check is dated 
August 31, 1909, for one hundred dollars, number 13, and 
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August 31, 1909, for sixty-two dollars, in fact all of these for 
August, with the exception of one or two seem to have been 
drawn direct without the intervention of any other bank, were 
they not? 

A No sir, these were paid through the Seattle National 
Bank and are stamped indistinctly on the back of them there. 
Q They were paid through the Seattle National Bank? 

Eee cS Sir, 

Q Now you referred to your instructions a while ago, 
from the Government, they authorized you, when this deposit 
was put there to sign checks for this money in drawing it out, 
did it not? 

wee ves Sir’. 

Q You had authority from thein to draw checks? 

Pee cs Sir. 

Q You showed that authority to the bank, I presume, you 
must have, did vou not? 

A Yes sir, I showed my letter of instructions to Mr, Max- 
well, who was at that time cashier of the bank. 

Q <And these instructions that you got, you just exhibited 
them to him did you not? 

Eee es Sil’ 

@ You didn’t give him any other instructions? 

A NO sir. 

() Just let him read your instructions? 

A Yes sir. 

Q The bank had no other instructions, except from reading 
your letter? 

A I don't know, but I presume— 

Q I don’t want any of your presumptions— You don’t 
know? 

A [don't know. That letter instructed me to sign checks 
as Special Disbursing Agent. 

Q No limitation was placed by that letter, or was placed 
ou the hank by that letter, to paying any checks sigued by you? 

ee NO SIY. 
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Q ‘There were no conditions, it had been remitted direct 
to the bank to take your signature, and directing you to draw 
it out upon your signature, that was the size of these instruc- 
LiGiiSs Was) 1c NOL” 

A Yes sir, the purport of them. 

Q That is the substance? 

A I don’t remember the wording exactly, but that is the 
substance or object of the letter. 

Q To advise the bank that you had authority to draw any 
money placed to your credit as Special Disbursing Agent? 

A Yes sir. 

Q Now the bank, every month, rendered you a statement 
of your account, did it not? 

A Yes sir. 

Q <And the vouchers, or the checks that you had used 
were not returned to you? 

A Nosir. 

Q A list of them was returned to you in a statement of 
account? 

A Yes sir. 

Q Also the vouchers themselves and a statement were sent 
to the Department at Washington by the bank—That is the 
checks were sent to Washington? 

A I don’t know. 

Q You don't know what the custom was? 

A I presume they were but I had no means of knowing. 

Q Your account was balanced up every month? 

A Every quarter, ves sir 

OF very month? 

No sir. 

Q@ Was it every quarter? 

A Every quarter. 

Q The cancelled checks were sent to Washington—You un- 
derstand that it is customary to send them to Washington? 

A Yes sir, I do now. 
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Q These checks, so far as you know, were all sent to Wash- 
ington at least every three months? 

A Yes sir, I presume they were. 

Q So that vour account was balanced up every month be- 
tween you and the bank? 

A Yes sir. 

Q The bank rendered you a statement every month? 

Paes Sir. 

Q They didn't wait until the end of the quarter, but ren- 
dered it every month to you? 

A Yes sir. 

Q They didn’t render any to the Department at Wash- 
ington? 

A I don’t know, I am sure. 

Q Did the Government, prior to September, 1909, ever 
make any complaint or criticism of your acts or your dealings 
with the Government in regard to these examinations of 
surveys? 

A No sir. 

Q They never offered any criticism at all of any kind? 

A Oh, once in a while there would be some item suspended 
for explanation, as for instance a telegram, a copy of which 
would have to be sent. Where I had failed to send a copy, or 
something like that, or some clerical error. 

Q As I understand it, vou sent in until October, 1908, vou 
sent in to the Department at Washington vouchers for every- 
thing that veu expended? 

Pa cs SIT, 

Q Purporting to he signed by the men who had done the 
work or furnished the supphes? 

ee, 1 es sir. 

Gee That is true, is it not? 

ae. es. Sil. 

Q These were sent in monthly, were they not? 

A Prior to the adoption of the Special Disbursing Agent, 
yes sir. 
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Q@ After the adoption of the Special Disbursing Agent 
scheme, they were sent how often? 

A Quarterly. 

Q When was the disbursing agency feature adopted? 

A I think after the first of October, 1908. That is when 
we began. 

Q After the account was opened up in the bank in your 
name as Special Disbursing Agent and as Exaininer of Sur- 
veys, from that time you sent in your vouchers quarterly? 

Eeees cit. 

Q And continued to do that until October, 1908, did you? 

A I continued to do that until my arrest in 1909, Sep- 
tember, 1909. 

Q You sent in the vouchers, as well as the pay-rolls? 

A No sir, sent in the pay-rolls after we adopted that plan. 

Q October, 1908? 

A Yes sir, prior to that time sent in vouchers. 

Q You continued to send in pay-rolls quarterly after Oc- 
tober, 1908”? 

ees Sil: 

Q So that throughout the whole history of these transac- 
tions, from the time you opened the account in the Bank of 
Cominerce, until you were arrested, you sent in, every three 
months, vouchers for every dollar you claim to have expended? 

pa Ves Sir, 

Q@ These vouchers were used until October, 1908? 

Ee) Ys Sir. 

Q After October, 1908, the labor and services went in 
under the pay-roll? 

Paes Sir. 

Q You continued to have each member of the pay-roll 
sien that voucher? 

ee es. Sit, 

Q They signed the pay-roll, each member that you claimed 
pay for services? 

A They signed the pay-roll, yes sir. 
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Q Other services were on independent vouchers? 

A Yes sit. 

Q That was up to the time of your arrest? 

A Yes sir. 

Q The Government, at all times then, from 1907 up until 
the time of your arrest on September Ist, 1909, had these 
vouchers in its possession? 

A Yes sir. 

Q Now the Government could, very easily, by sending 
men out to check up the ground work and field work have as- 
certained that you had never been over it, could they not? 

A Yes sir. 

Q And that is the way that they finally stumbled onto the 
illegal practice? 

ee es Sir’. 

Q Or it was an easy matter, was it not, to have found out 
from the people in the vicinity that you had not done this 
Mork, was it not Mr. McCoy? 

A Except in the sparsely settled districts. 

Q If they had made any investigation at all, or if they had 
enquired for any of these men you claim to have paid money 
to, they could have ascertained that the men could not have 
been produced? 

mee) GS Sir. 

Q So that by the simplest sort of an investigation they 
could have found out that there were no such people in exist- 
ence as those whose names you had given? 

ma ves sir. 

Q Did they ever inquire from you, as to the men who com- 
posed these accounts, as to their residence or postoffice address 
of any of these individuals to whom you claim to have paid 
mouey? 

A I think each voucher shows the postoffice address of 
each man who signed the voucher. 

Q And all of these were fictitious and there was no such 
person at that place? 
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A No Sir. 

Q And a letter addressed to them would have been re- 
turned uncalled for? 

A Yes sir. 

@ I don’t want to embarrass you, Mr. McCoy, but I want 
to ask you the question because | think it is necessary—When 
were you arrested and where? 


A It was about the first of September, 1909. 

Q Where were you arrested? 

A At the Lincoln Hotel at Seattle. 

Q With what offense were you charged? 

A The offense of embezzlement of Government funds. 

Q Of what particular embezzlement were you charged 
with? 


A J don’t remember. 

MR. McLAREN: I will stipulate that he was indicted, 
arrested and sentenced for embezzlement covered by the checks 
shown in Exhibit “A.” 

Q Do you know what particular checks made up those 
vou were arrested for embezzling on? What the particular 
funds were? 

A I don’t remember. [I was rather embarrassed at the 
time the indictment was read to me, and I don’t remember. 


Q You were sentenced in Seattle? 
A In Tacoma. 
Q Were you tried? 

A No sir. 

Q You pleaded guilty to the indictment and you say that 
you don’t know what was in it? 

A No sir, | don’t remember now. 

@ You are now out on parol? 

A =©=No sir, I am at liberty, my parol expired on the 19th 
of last month. 

( So you are completely freed? 

A Yes sir. 

Q You are not pardoned? 
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A No sir. 

Q So that your civil rights have not been restored? 

A No sir. 

Q Did you not make any apphecation in person? 

A No sir. I made an application for a paro] and it was 
eranted. 

Q Mr. McCoy I will have to go into this a little more 
in detail, as I don’t know how all of these different names 
here, that is the names of H. M. Benson, A. C. Jenkins, Charles 
Paine, George K. Cooper, E. M. Bassett, Joe Mikel, A. J. 
Whitney, F. W. McCulley, George D. Cook, IX. M. Clark and 
J. D. King, all covering the month of August, 1909, I want 
you to tell me, if you can, how you can go through those and 
tell now, after the elapsing of five years, which ones of these 
signatures are fraudulent, and which are not, or that all of 
them are I ask you whether you can do that from any in- 
dependent examination of the signatures, as they now appear, 
or can you tell only because you were not doing any work 


during this period of time? 

A TI could not identify these from these fictitious signa- 
tures, but I can identify them from my own signature having 
issued the checks. 

Q Well your signature does not appear on any of those 
checks—that is the signature of M. P. McCoy, except as the 
drawer of the check? 

A That is all. 

Q Can you independently say that all of these names 
placed on these checks and made by you, can you tell now 
from an examination of those signatures at this time— [ don’t 
see how it is possible— Tell me whether if you didn’t have 
these passed up to you, and without any other information, 
whether you could tell whether these were forgeries? 

A No sir, it would be impossible for me to tell. 

Q If you saw the checks you could not tell that they were 
forgeries, except, as you say, between 1907 and 1909, you say 
that you did not issue any legitimate checks? 
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Yes sir. 
That is the only way you can tell? 
Yes sir. 


ror 


Q That is also true of the vouchers, is it not, you could 
not tell that these were forgeries on the vouchers from an in- 
spection of the vouchers at this time? 

A Yes sir. 

Q How? 

A Simply by knowing that they were fraudulent. 

Q I say by an examination of the voucher itself, inde- 
pendent of your personal knowledge, you could not tell, it 
would be an impossibility? 

A No sir. 

Q Now, Mr. McCoy, are you not mistaken in saying that, 
from 1907, the date of the first of these checks, October 14, 
1907, to September 30, 1909, two years that you did not issue 
a Single genuine check? 

A Notas against the National Bank of Commerce. 

Q How do you know that? You transacted business ana 
had men in your employ, and were paying them from some 
source or other, now is it not possible that some of these checks 
that you drew were payable for a legitimate purpose and to 
the men who earned the money? 

A No sir, 

Q Why do you say that? 

A Becanse whenever [I incurred expenses in the field I 
paid it to the individuals themselves, and in order to carry 
this thing through I would. issue checks against the National 
Bank of Commeree but only those that were fictitious. 

Q What work were you doing from October, 1907, to 
September 30, 1909, what particular surveys were you ex- 
amining? 

A Surveys in the states of Washington, Idaho, and Mon- 
tana. The records would show the title of each survey that 
is to whom contracts were let, but who they were now, [ can- 
not recollect. 
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Q You are sure that you never drew any checks in their 
favor on the National Bank of Commerce? 
A Lam sure of that. 


Q But you used the money that you got from the National 
Bank of Commerce in paying them? 

A Yes sir, except those payable to myself. 

Q The money that you got on these fraudulent checks you 
used, in part, to pay these men? 

A Yes sir. 

Q How much you have no means of knowing? 

A No sir. 

Q Otherwise that it is from one to four thousand dollars? 

A Yes sir, somewhere within those sums. 

Q But you did render services to the Government, valu- 
able services, during that period, did you not in examining these 
Se ys 7 

ee cs Sir. 

Q And employed men to assist you in eetting the infor- 
mation you did furnish the Government? 

A Yes sir. 

Q And you did have men employed by you in examining 
surveys for the Government? 

A Yes sir. 

Q I would like to— If you can give me some more COI 
rect information as to the amount of money you spent on each 
particular survey, the number of men you would employ and 
I would like to have you try to recall, Mar. McCoy, about how 
much money you spent legitimately from 1907 to 1909, that you 
paid for out of funds that you earried in this bank? 

MR. McLAREN: Q Is it your testimony, AD. nO 
that the actual services which you did pay for during this 
period, were paid out of these fraudulent checks, or did you 
put in a personal check to pay for these services? A I got 
this money individually. 

Q Out of the proceeds of your personal checks? 

A I paid them with my own money. 
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Q I want to get this clear— During the time that these 
fraudulent checks were sent in by you, you also sent in checks 
payable to yourself for different amounts, did you not? 

A Yes sir. 

Q Was it out of these checks, payable to yourself, that 
you paid the men that you had employed, or did you pay these 
men out of the proceeds of these fraudulent checks? 

A JI paid them with my own money. How I obtained that 
money, I obtained part of it by my own salary and overtime 
and part of the money I got from the fraudulent checks. 

Q You kept all of this money in the bank? 

A Yes sir, 

Q The National Bank of Commerce? 

oe 1 CS SIT! 

() When you got money from these fraudulent checks and 
legitimate money, you put them all together in one account? 

a) Wei 

Q Whether it was from one source or the other, part was 
from fraudulent sources and part from other sources? 

ao ESS 

Q You could not tell which? 

OO Sit. 

Q You have no doubt but that vou paid out from one to 
four thousand dollars for the Governinent in this way? 

ee ee. Sir" 

© Most of it came from the fraudulent checks, because 
iiere were more of then? 

POS SIT, 

(Y So that you would say that the biggest part of what 
you did pay necessarily came from the money that you got 
ou these fraudulent checks, that is the legitimate conclusion, 
is it not? 

A Well the amount was so small that I was paying out, 
compared with what I was getting in, that I would not have 
any means of knowime where it did come from. 

Q It was all mixed together? 
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A Yes sir. 

Q The money which you did use to pay these legitimate 
expenses and labor was money paid cut of your own personal 
bank account into which you had put the money realized from 
these fraudulent checks? 

A Yes sir. 

CeeThat is ri@lt, is 1t not? 

Ba Yes sir. 

Q Now take, for instance, the surveys for the year LOOT, 
ean you tell where you examined one—just recollect one Sere 
you did any work on it? 

A Without having the records before me, 1 could not tell 
that. 

Q It is possible, is it not, that you have paid out more 
than four thousand dolars? 

A No sir, I should not estimate it any higher than that. 

Q You think that four thousand is the maximum ? 

me ics Sit. 

Q Would you consider that approximately the sum 2 

A I should say a couple of thousand. It might have been 
more or it might have been less. 

Q It might have been as much as four thousand ? 

A It might have been over two thousand. 

Q The last one of these vouchers was sent on September 
ee 150% ? 


A No sir the last one went in— 

© June 30, 1909? 

A Yessir, June 30, 1909. 

Q You didn’t send in any after that? 

eo gsir. 

Q But you drew quite a number of checks after that did 
vou not? 


A Yes sir, I drew checks at the end of July and to the 
end of August. 

Q Did you keep any account in any other bank than the 
National Bank of Commerce as Special Disbursing Agent? 
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A No sir. 

Q Did the Government not receipt to you for these various 
accounts that you sent in? 

A No sir, it was not their practice, but they did, however, 
at the end of the year send me a statement from the auditor of 
the interior department of my account and including the ac- 
count for the past year. 

Q They verified your account at the end of 1907, did they? 

ee «eS Sir, 

Q And verified it at the end of 1908? 

pa. CSisit 

Q Tell you it was correct? 

A Yes sir, letters were sent me from the Auditor of the 
Interior—from the Auditor of the Treasurer of the Interior 
Department and sent ine these statements, at the end of these 


periods, stating that my account had been examined and found 
correct, or that there were some slight discrepancies and that 
they needed correction, or something of that kind. 

Q What officer of the National Bank of Commerce did you 
do your business with, Mr. Maxwell? 

A It was the young man who had charge of the disburs- 
ing of the Government funds in the rear of the office, I don’t 
remember his name, in fact I never knew his name. He was 
one of the bank tellers. 

Q Ever do business with Myr. Backus? 

A No sir, 

Q Did you ever do business with Mr. Stacey? 
A No sir. 
() Did you ever do any business with M1. Seewell? 

A No sir. 

Q Mr. Maxwell, vou did show him your credentials? 

ee Yes sir, 

Q Did you turn your signature over as Special Disbursing 
Agent? 

A Yes sir. 
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Q And your written instructions were to show your orders 
to the bank, were they? 

A I cannot recall exactly, but I was notified of this sum 
being placed to my credit in this bank. 

Q You were anthorized to draw it out on your signature? 

A Yes sir. 

Q You showed that to the bank? 

ee Ves Sir. 

Q You didn’t tell them anything about your being unlim- 
ited in your power to draw that money? 

A No sir, I simply showed them my letter. 

Q The letter didn’t contain any limitation on your 
powers? 

ero Sil’. 

Q It was an unconditional authority. 

A Yes sir, I think the checks were to be signed by myself 
as Special Disbursing Agent. 

Q With that exception there was no limitation? 

po NO Sir. 

Q There was no limitation on the authority of the bank 
to pay vou money? 

A No sir. The letter gave me authority to draw it out 
myself on my own order, but { don't think I could have drawn 
any checks under that authority payable to myself. 

Q It didn’t say anything about it at all? 

A Well I was to draw this money as Special Disbursing 
Agent and I don’t remember that it limited me at all. 

Q You dont think that anything was stated as to any 
limitation at all? 

A I don't think that there was any limitation stated. 

Q When you say that you don’t think that you could draw 
checks in favor of your own order, you are getting that from 
information other than that contained in the letter? 

A Yes sir. 

© There was nothing in the contents of that letter that 
indicated that you could not draw it in your own favor? 

A. No sir, not that I can remember. 
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RE-DIRECT EXAMINATION by Mr. McLaren. 


@ When were you paroled out Mr. McCoy? 
Aw March Loch, last: 
Qaeetarch 15, 1911? 

A Yes sir. 

Q You have been steadily employed in the City of Spokane 
for how long? 

A Since June 15th. 

© Korwhat firm? 

A W. <A. Richards, architects. 

Oe since when’ 

a bore Is SNe e 

Q You have never had any difficulty or trouble with the 
Government before this transaction of the fraudulent checks 
during all the time you worked? 

A J never had any trouble with anybody, the Government, 
or anybody else. 

Q Under your authority from the Government, you had 
no authority to pay out money, or draw checks against the 
account, except in payment of legitimate bills? 

MR. McCORD: I object as incompetent, irrelevant and 
immaterial and asking for an interpretation of a question of 
law by the witness. 

MR. McLAREN: It is the same thing that you have gone 
into. 

MR. McCORD: I didn’t, I asked him about the contents 
Ol UNG earns 

Q When you told Mr. McCord that your letter of instruc- 
tions, which vou showed to the bank authorized you to draw 
checks against the funds without any condition, you didn't 
mean, did you that you were authorized by the Government, 
by that letter, to draw any checks, except in payment of bills? 

MR. McCORD: I object to that as calling for a conclusion 
of the witness, seeking for an interpretation of the law upon 
the very question at issue here and the witness not qualified to 
answer it, and incompetent, irrelevant and immaterial. 


= 
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Q Was that your understanding, Mr. MeCoy? 

A I hardly know how to answer that. I cannot say that 
IT really understand the question. 

© You didn’t mean, in answer to Mr. McCord’s question 
to say that you were given authority to draw these checks, 
Pexciibit A? 

MR. McCORD: I object as it is calling for a conclusion of 
the witness and a legal opinion and asking for something that 
requires expert knowledge and that would require legal knowl- 
edge in the judge and jury and the very question at issue in 
this case. 

MR. McLAREN: The question is withdrawn. 

Seeourine the tine covered by these checks, you were not 
doing much of any work—Were you doing anything in April, 
1908, do you recollect being over at Great Falls, Montana? 

A I don’t remember anything specially. 

Q I hand you four vouchers, numbered fifteen, sixteen, 
seventeen and eighteen, commencing April, 1908, to J. D. King, 
A. M. Anderson, F. MM. Clark and Fred Evans, state whether 
these were fraudulent? 

mo Ves sir. 

Q You received the money on these vouchers? 

A Yes sir. 

MR. McLAREN: I offer in evidence plaintiff's exhibit 
Soe e(\ouchers Nos. 15, 16, 17, 18). 

MR. McCORD: I object as incompetent, irrelevant and 
immaterial, not involved in this case as counsel has stated. 

() I hand vou voucher for November, to yourself, for two 
hundred and seventy doWars— Can you state whether or not 
you worked during that month of November, 1907? 

MR. McCORD: TI object as immaterial. 

A No sir. 

@ I hand you voucher for December, 1907, Great Falls, 
Montana, two hundred and seventy-nine dollars, to yourself, 
do you remember whether you rendered any services in that 
month? 
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MR. McCORD: I object to it as immaterial. 

A I don’t remember. 

Q Did you get the money on these two vouchers, payable 
to yourself? 

A Yes sir. 

MR. McLAREN: I offer in evidence Plaintiff's Exhibit F 
(Vouchers Noy. and Dec., 1907, favor of witness). 

MR. McCORD: I object to them as incompetent, irrele- 
vant and immaterial. 

Q Now I hand you a certificate, signed by yourself, for the 
month of April, 1908, and I will ask you, if, on the first page 
of this, that is your signature “M. P. MeCoy, Examiner of 
Surveys?” 

ey MCR ihe, 

Q Calling your attention to the item of disbursements, 
as shown by that itemized statement, and calling your further 
attention to page two, to a certain entry of expenditures, under 
date of April 8th. “To J. J. Carlton, Darby, Montana, for 
hire two horses and buggy, with driver, expenses, etc., eighteen 
dollars, is that part of a voucher that you returned under that 
heading? 

oS It 16. 

Q Calling your attention to the second portion, marked 
page three, under date of April 30th, 1908, “To J. D. Ising, 
Great Falls, Montana, for services as chainman, from April 
19 to 30 inclusive, twelve days, twenty-four dollars,” is that the 
same J. D. King the fictitious person? 

A Yes sir. 

Q To F. M. Clark, Great Falls, Montana, services as chatn- 
man, twelve days, two dollars, twenty-four dollars, is that the 
saine fictitious person? 

A Yes sir. 

Q Fred Evans, Conrad, Montana, for hoard and lodging 
assistants, J. D. King and F. M. Clark, John Howard, E. M. 
Roper and A. M. Anderson, forty-five dollars and six cents, 
those are the same fictitious persons? 
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A Yes Sir. 

Q Calling your attention to page two of this itemized 
statement, April 21st, “To J. L. Murray, Helena, Montana, 
for board and lodging assistants J. D. King and F. M. Clark 
April 21, four dollars.” Those are fictitious persons are they? 

A Yes sir. 

Q Ray Jones, Great Falls, Montana, for board and lodg- 
ing assistants J. D. King and I’, M. Clark Ailend) wiree 
dollars,” that is fictitious, is it not? 

pee eS Sir. 

MR. McLAREN: Plaintiff offers exhibit “G" Certificate 
of M. P. McCoy, during the month of April, 1908, consisting of 
two separate parts. 

MR. McCORD: I object, incompetent, irrelevant and im- 
material, 

Q You testified a while ago that during this period coy- 
ered by the fraudulent checks, you were doing some Wolk. 1s 
that true? 

Pee es Sir. 

Q That is on different surveys? 

A Yes sir. 

Q You also testified that you had paid these men money, 
did you employ the cash which you received on your own 
checks? 

A Yes sir, I paid them in cash. 

Q You testified further that you thought that the cash 
might have been from the proceeds of these fraudulent checks? 

A Possibly, I mean, that is all. 

Q Is it not true, as shown by the statement in Exhibit 
“G," which I have just shown you, that you had also received 
other money which you were not entitled to and which you 
didn’t earn which is not covered by these checks? 

A Yes sir. 

Q When you say that possibly some real services may 
have been paid out of these fraudulent checks, you dont know 
whether it is true or not? 
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A Yes sir, I know it was true. 

Q@ How much was there of it? 

A Well I am unable to tell how much. 

@ How can you tell that it was not paid out of these 
fraudulent checks? 

A J cannot tell that it was out of these fraudulent checks, 
but it was out of my money. 

Q You cannot tell that it was not paid out of these frau- 
dulent checks? 

“A No sir, I paid it out of noney that I obtained whether 
it was from my salary, per diem or from these I cannot say. 

Q Do you recall, Mr. McCoy, how the expenses covered 
by these vouchers, for April, 1908, were paid to these fictitious 
persons named in there—To refresh your recollection, I will 
call your attention to the month of April, 1908, as to the frau- 
dulent checks in this case, do you recollect how they were paid? 

A That was done prior to my appointment as Special Dis- 


bursine Agent, 

Q In 1908, this is in April and the appointment was— 

A I don’t understand why this—During part of this year 
I was addressed as special agent of the General Land Office, 
and [ acted as special agent under instructions from the com- 
missioner of the General Land Office, and during that time I 
was examining applications for surveys for different people 
around there over the different states in which I traveled and 
during that time I was acting as special agent and not as dis- 
bursing agent, and this month covers both, where [ was acting 
as special agent and also as examiner of surveys. 

Q@ How about May, 1908? 

A Yes sir. 

Q How about March, 1908? 

A Yes sir, the same way. 

Q I will call your attention to the itemized report for 
March, 1908, that is your signature M. P. McCoy, Examiner 
of Surveys? 

A Yes sir. 
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Q Disbursements as shown by within itemized statement 
and vouchers, one hundred and seventy-five dollars and twenty 
cents, that is the amount of the items set forth on the inside 
pages, is it not? 

A Yes sir. 

Omeloit not true, Mr. McCoy, that all of the actual ser- 
vices which you did incur, during the period covered by the 
fraudulent checks, were as a matter of fact itemized in your 
various reports, sent in and paid by the Government’s money, 
either to you or to the persons whom you had hired by checks 
outside of these fraudulent checks which you have before you? 

A Yes sir. 

@ Then it could not be possible, if this is correct, that 
you paid for any of the actual services rendered out of the 
fraudulent checks, that would not be possible? 

A It is possible in this way, that I had money obtained 
by fraud and also money obtained legitimately— 

Q Is it not also true that all the money that you obtained 
legitimately would be paid through vouchers and checks other 
than these fraudulent ones? 

A No sir. 

Q Then why did you send in such a voucher as is shown 
on March, 1908, and also in April, 1908? 

A That is when I was acting as special agent for the Gen- 
eral Land Office. 

Q Not disbursing any? 

A I owas not disbursing anything, but I was paying my 
railroad expenses and hotel bills. 

Q During these two months is it not true that you put 
in accounts for King and Clark— 

A That was during the latter part of the month, April, 
when I was acting as examiner of surveys. 

Q I believe that you testified that vou signed all of these 
youchers and reports shown in Exhibit B, as M. P. MeCoy, 
Examiner of Surveys? 

A Yes sir. 
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Q Mr. McCoy in reference to your field notes, which you 
say were faked, during the time that you were not actually 
doing the work, as I understand your testimony in answer to 
Mr. McCord, vou modified the field notes of the Surveyor Gen- 
eral so as to give them the appearance of being genuine? 

max GS) SIP. 


RE-CROSS-EXAMINATION by Mr. McCord. 


Q You say that these vouchers which you refer to, Exhibit 
G, covering the months of March and April, 1908, that then 
you were acting as special agent for the land department? 

A During part of the time. 

Q@ And in that case you rendered an account of the work 
you did and received the money for it, did you? 

A That is the way I remember it. 

Q Well now then, how long did you act as special agent 
of the department approximately? 

A Well during each spring, for a month or two. 

Q So that in 1908 and 1909 you were also acting as special 
agent? 

A Yes sir. No, excuse me, in 1909 EF am under the im 
pression that I did not act as special agent. 

Q During this whole time you draw two hundred and 
seventy dollars a month, you were busy with government work 
all the time yourself? 

A Yes sir, 

Q@ Do you consider that vou earned the two hundred and 
seventy dollars a month, yourself? 

A No sir. I didn’t when I was acting as special agent. 

@ Part of the time you say vou were—you had men em- 
ployed doing legitimate work making surveys during the time 
that yon were entitled to your salary? 

A Yes sir. 

Q On most of them covering this early period, vou yourself 
were engaged, were you not, in tending to the work you were 
having done, vou said that you had quite a considerable work 
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done in examining surveys and running lines and you were 
employed by the Government and you were receiving money 
from the Government at that time, were you not? 

A Yes sir. 

Q So that during most of your time you would consider 
that you were fairly entitled to the money that you drew, two 
hundred and seventy dollars per month? 

A No sir, not during the last two years, I didn’t consider 
that I did. 

Q@ They paid you your salary? 

meeees Sil’. 

Q They never objected to paying it at any time, they never 
raised any question about paying you? 

A Yes sir, small ones. 

@ They never sued you to recover it back? 

A Not that I am aware of. 

Q How long a time, Mr. MeCov, did you spend in the pene- 
tentiary at McNeil’s Island? 

A <A year and a half. 

Q How long were you sentenced for? 

A ‘Three years. 

Q You were paroled after about a year and a half? 

A Yes sir. 


RE-DIRECT EXAMINATION by Mr. McLaren 


Q You have just testified, Mr. McCoy, that you received 
your salary during all of that period and that the Government 
I presume that you 


didn't protest the payment of your salary 
refer to your monthly vouchers which are shown in plaintiff's 
exnitbit **B”? 

A Yes sir. 

Q And which vou have certified as being correct? 

A Yes sir. 

Q On these vouchers is the alleged residence of the ficti- 
tious persons in each case, the place where they were supposed 
to have been living at that time? 
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Nes) sit. 
You didn’t do any work during the summer of 1909? 
No sir. 
Did you ever do any work— 
Except early in the spring. 

Q Can you tell approximately how many months pay you 
had rendered services for during the period covered by the 
vouchers you sent in—I don’t mean exactly, but some where 


-r OPO 


nearly? 

A No sir, I could not tell you that. 

Q Can you tell by consulting the names and addresses, Mr. 
McCoy? 

A No sir, the only way I could tell it would be by having a 
list of the surveys, but I could not tell it from any information 
that I have here. 

Q Could you tell from the Great Falls, Montana, 

A Iwas there mostly as special agent. 

() During the period covered by these checks, however? 

A Yes sir. 

Q There were no checks between January, 1908, and May, 
1908, during the spring while you were examining these surveys 
and not disbursing any? 

A No sir. 


IT IS STIPULATED between the counsel, for both of the 
parties hereto, that they waive the reading of the testimony, 
after being transcribed, by the witness; and also the signing 
of the same by the witness, and hereby consent that the same 
may be transcribed by the reporter, from his shorthand notes 
taken, and, when so transcribed, may be certified by the Comn- 
missioner, 

IT IS FURTHER STIPULATED that the said testimony, 
when transcribed, may be returned to the Clerk of the above 
entitled Court, with the certificate of the Notary or Commis- 
sioner, before whom the same was taken, that it is a full, true 
and correct transcript of the testimony of the witness, M. P. 
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McCoy, and that he was duly sworn before taking of the 


testimony. 


The United States of America, 
Kastern District of Washington, 
State of Washington, 

County of Spokane—ss. 


I, Denton M. Crow, United States Commissioner in and for 
the Eastern District of Washington, do hereby certify that the 
above named witness, M. P. McCoy, was by me first duly sworn 
to tell the truth, the whole truth and nothing but the truth; 
that his deposition was reduced to writing by Hl. G. Twomey, a 
disinterested person, in the presence of the said witness; that 
the foregoing is a full, true and correct transcript of the testi- 
mony of the witness M. P. Coy and that the reading and signing 
of the deposition was waived by stipulation contained herein. 

That said deposition was taken, pursuant to the annexed 
stipulation, at my office in the City of Spokane, Spokane 
County, Washineton, beginning at 2 P. M. of February 19, 1912, 
and being completed on the same day ; 

That the parties were represented at the taking of said depo- 
sition by their respective counsel, as set forth; that the several 
exhibits recited were offered in evidence and marked as specially 
noted in the foregoing deposition and that IT am not counsel, 
or a relative of either party, nor otherwise interested in the 
event of this suit. 

(Seal) DENTON ML GROW, 
United States Commissioner. 


ated February 23, 1912. 
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United States District Court, Western District of Washington. 


Northern Division. 


UNITED STATES OF AMERICA, i) 
Plaintiff, | 
vs. 


; ; : No. 1933—C. 
NATIONAL BANIS OF COMMERCE, | 
a Corporation, 


Defendant. 


STIPULATION FOR TAKING DEPOSITION. 


IT IS HEREBY STIPULATED between the parties hereto, 
through their respective undersigned attorneys of record, that 
the deposition of M. P. MeCoy, a witness for the plaintiff, re- 
siding at Spokane, State of Washington, may be taken upon 
an open deposition upon examination by the plaintiff's attorney 
and cross-examination of the defendant's attorneys by virtue of 
this stipulation and without commission or other authority or 
power by Denton M. Crow, United States Commissioner resid- 
ing at said city of Spokane, on the 19th day of February, 1912, 
commencing at the hour of two o’clock P. M., or as soon there- 
after as the same may be commenced, and the taking of said 
deposition may be adjourned from time to time to suit the con- 
venience of said Commissioner and said witness, provided that 
nothing herein contained shall unreasonably delay the trial of 
this action. 


The certificate of said Commissioner shall be sufficient proof 
of his name and official character withont other or further au- 
thority; all formalities being hereby expressly waived. 

Said deposition when taken shall be mailed by the said Com- 
missioner to the Clerk of the above entitled Court, at Seattle, 
King County, Washington, and may be read in evidence by 
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either party, subject to objection as to the competency, materi- 
ality, or relevancy of the testimony set forth therein. 
Dated this 16th day of February, 1912. 
ETE fb. TODD, 
United States Attorney. 
Wi Ge SIicCL Aine 
Assistant United States Attorney. 
KERR & McCORD, 
Attorneys for Werendant, 


Indorsed: In the District Court of the United States for 
the Western District of Washington, Northern Division. The 
United States of America, Plaintiff, vs. National Bank of Com- 
merce of Seattle, Defendant. Deposition of M. P. McCoy, a 
witness called by Plaintiff. Taken at Spokane, Washington, on 
mewiuary 19, 1912, before Denton Ai. Crow, United States Coim- 
missioner for the Kastern District of Washington, Eastern 
Division. <Also exhibits A-G inclusive, filed with the said depo- 
sition. Filed in the U. S. District Court, Western Dist. of 
Seoumecon, Feb, 26, i912. A. W. Engle, Gletk. By &. 


Deputy. 


United States District Court, Western District of Washington. 
Northeru Division. 


Peat D STATES OF AMERICA, ) 
Plaintiff, 


Vs. YO. 1933—C. 


PESOS ee 
b 


SeeONAL BANK OF COMMERCE, 
Defendant. ) 


bi OF EXCEPTIONS, 


Tor the purpose of making the foregoing matters a part of 
the record herein, I, Edward E. Cushman, Judge of the United 
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States District Court for the Western District of Washington, 
now on this 29th day of August, 1912, and within the term of 
this court during which the trial of the above entitled cause 
was held, do hereby certify that this cause was tried before the 
Honorable Cornelius H. Hanford, Judge of such court, with a 
jury, as aforesaid; that said Cornelius H. Hanford has since 
duly and regularly resigned said position as such Judge, which 
said resignation has been duly and regularly accepted, and 
that lama Judge of the court in which the above entitled cause 
was tried, holding such court; that the evidence in said cause 
has been taken in stenographic notes, and that from said notes 
and from the admissions of counsel herein, I am satisfied that I 
am fully advised in the prenises and can pass upon and allow a 
true bill of exceptions herein; and that the time for filing and 
serving said Bill of Exceptions having been enlarged and ex- 
tended to and including the 31st day of August, 1912, by order 
of this Court and pursuant to stipulation between the respec- 
tive parties hereto. 

I further certify that on this day came on for settlement 
and certification the Bill of Exceptions in this cause, on the 
proposed Bill of Exceptions of plaintiff; counsel appearing for 
both parties, and the defendant by its attorneys, IXerr and 
McCord, agreeing that said proposed Bill of Exceptions and 
the deposition and exhibits therein set forth or referred to or 
hereto attached, be settled and certified as a true and correct 
Bill of Exceptions in said cause; 

And I farther certify that having duly settled and hereby 
settling and allowing the foregoing hill of exceptions in said 
above entitled action, do hereby certify the same, and do hereby 
certify that this Bill of Exceptions, together with the depo- 
sition of M. P. MeCoy herewith, and the exhibits marked plain- 
tiffs Exhibits “A", “G’, SE, “JO and “Is. and pi aitegiiiaes 
rejected Exhibits “B”, “C", “I, “ie” and “P| tlereinmeas 
forth, or referred to, or hereto attached contains all the evi- 
dence, exhibits and other material facts, matters and proceed- 
ings in said cause, not already a part of the record therein. 
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IN WITNESS WHEREOP, the undersigned has hereunto 
set his hand with his title of office, at Seattle, in the Northern 
Division of the Western District of Washington, this 29th day 
of August, A. D. 1912. 

EDWARD E. CUSHMAN, 
District Judge of the United States for the Western 
District of Washington. 


Indorsed: Plaintiff’s Proposed Bill of Exceptions. Tiled 
in the U. S. District Court, Western Dist. of Washington, Aug. 
pele A. WW. Enele Clerk. By &. A. Simpkins, Deputy. 


In the District Court of the United States for the Western 
District of Washington. Northern Division. 


UNITED STATES OF AMERICA, ) 
Plaintiff, | 
vs. 


L No, 1933. 
NATIONAL BANK OF COMMENCE, 
a Corporation, 


Defendant. J 


ORDER TO TRANSMIT ORIGINAL EXHIBITS. 


Now on this 18th day of September, 1912, upon motion of 
the United States Attorney, and for sufficient cause appearing, 
it is ordered that the plaintiff's original Exhibits “A” and “GQ” 
which were introduced in evidence on the trial of the above en- 
Miledecaise and plaintiff's Exhibits “B", “C', “D”, “ia” and 
“P’) which were offered in evidence on the trial of the above 
entitled cause, and rejected by the Court, be by the Clerk of 
this Court forwarded to the United States Circuit Court of 
Appeals for the Ninth Judicial Circuit, there to be inspected 
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and considered together with the transcript of the record on 
appeal in this cause. 


Dated at Tacoma as of the 29th day of August, 1912. 


EDWARD E. CUSHMAN, Judge. 


Indorsed: Order to Transmit Original Exhibits. Filed in 
the U. 8. District Court, Western Dist. of Washington, Aug. 
29, 1912. A.W. Engle, Clerk. By FA. Simplins put? 


United. States District Court, Western District of Washington. 
Northern Division, 


UNITED STATES OF AMERICA, ) 
Plaintiff, 
VS. 


\ No. 19383—C. 
NATIONAL BANK OF COMMERCE, 
a Corporation, 


Defendant. J 


CERTIFICATE. 


I, E. E. Cushman, Judge of the above entitled court, hereby 
certify that the accompanying doctments are respectively 
plaintiff's Exhibits “A” and “G” which were introduced in evi- 
dence on the trial of the above entitled cause, and plaintiff's 
Exhibits “B", “CG, “D”, “iE” and “F’, which were omenemime 
evidence on the trial of the above entitled cause, and rejected 
hy the court, and are respectively the exhibits mentioned in the 
bill of exceptions herewith, and of which the said exhibits here- 
with form a part. 

I further certify that the said original exhibits are herewith 
transmitted to the United States Circuit Court of Appeals for 
the Ninth Circuit on the appeal of the above entitled cause for 
the reason that the alleged forgery of the imstruments con- 


NATIONAL BANK OF COMMERGE. 201 


stituting said plaintiff's Exhibit ‘A?’ is an issue herein, and an 
inspection of the said exhibit will be aidful to the said Circuit 
Court of Appeals, and for the further reason that said exhibits 
are difficult of reproduction. 
Done in open court this 29th day of August, 1912. 
EDWARD FE. CUSHIIAN, 
United States District Judge, Western District 
of Washington. 


Indorsed: Certificate: Filed in the U. 8. District Court, 
Western Dist. of Washington. Aug. 29, 1912. <A. W. Engle, 
Clerk. By IF. A. Simpkins, Deputy. 


Cnited States District Court, Western District of Washington. 
Northern Divisiou. 
UNITED STATES OF AMERICA, ) 
Pleat ff, 
VS. 
No. 1933—C. 


NATIONAL BANK OF COMMERCE, — | 
a Corporation, 


Defendaut. 


ASSIGNMENT OF ERRORS. 

The plaintiff in this action, in connection with its petition 
for a writ of error, makes the following assignment of errors 
which it avers occurred upon the trial of the cause, to-wit: 

Ib, 

The Court erred in overruling plaintiff's demurrer to the 
defendant's second affirmative defense. 

ine 


The Court erred in rejecting the evidence offered by the 
plaintiff upon said trial in the following instances, to-wit: 
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A. In rejecting portions of the evidence of M. P. McCoy, 
given by deposition, which evidence was in substance as to the 
arrangements had between said McCoy and the United States 
relative to the payment by said McCoy of the bills he might 
incur in the performance of his duties for the Government. 

B. In excluding and rejecting plaintiffs Exhibit “B”. 

CG. In rejecting portions of the evidence of M. P. MeCoy, 
eiven by deposition, which evidence was in substance that the 
youchers sent in by said McCoy to the Department were regular 
and in the usual form and manner, 

D. In excluding and rejecting plaintiff's Exhibit “C”. 

E. In rejecting and excluding portions of the evidence of 
M. P. McCoy, given by deposition, which evidence was in sub- 
stance whether or not there was anything on the fact of the 
quarterly accounts or upon the individual vouchers or pay-rolls 
indicating any irregularity or fraudulent practice. 

F. In rejecting and excluding plaintiff's Exhibit “D”. 

G. In permitting said M. P. McCoy to testify upon cross- 
examination regarding how much money he had expended 
legitimately for the Government between the year 1900 and the 
year 1909. 

H. In permitting witness McCoy to testify upon cross- 
examination in substance that his letter of instructions from 
the Department advised the bank that he had authority to 
draw any money placed to his credit with the defendant bank 
as Special Disbursing Agent. 

I. In permitting witness MeCoy to testify upon cross- 
examination in substance that the letter of instructions to the 
defendant bank contained no limitation on the bank’s authority 
to pay the witness money. 

J. In permitting witness McCoy to testify upon  cross- 
examination in substance that witness was authorized to draw 
any money placed to his credit in defendant bank on his own 
signature. 

K. In rejecting portions of the evidence of M. P. McCoy, 
viven by deposition, which evidence was in substance that yes 


NATIONAL BANK OF COMMERCE. 208 


ness McCoy had no authority from the Government to pay 
money or draw checks against his account with defendant bank 
except in payment of legitimate bills. 

L. In rejecting and excluding plaintitf?s Exhibit “I”. 

M. In rejecting portions of the evidence of M. P. McCoy, 
given by deposition, which evidence was in substance whether 
or not witness McCoy had worked for the Government or per- 
formed any services during the month of November, 1907. 

N. In rejecting and excluding plaintiff's Exhibit “IF”. 


O. In rejecting and excluding plaintiffs Exhibit “J”. 
IBUE 


The Court erred in granting defendant’s motion for a non- 
suit of plaintiff's case at the conclusion of all of plaintiff's 
evidence after plaintiff's case had been re-opened. 


IV. 
The Court erred in entering the final judgment of non-suit 
against the plaintiff and dismissal of said action. 


WHEREFORE, The plaintiff prays that the judgment of 
the District Court be reversed. 
W. G. McLAREN, 
United States Attorney. 


’ 


Indorsed: Assignment of Errors. Filed in the U. 8. Dis- 
trict Court, Western Dist. of Washington, Aug. 29, [912.  A. 
W. Engle, Clerk. By F. A. Simpkins, Deputy. 
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United States District Court, Western District of Washington. 
Northern Division. 


UNITED STATES OF AMERICA, ) 
Plaintiff, | 
VS. 


\ No, 19383—C. 
NATIONAL BANK OF COMMERCE, 
a Corporation, 


Defendant. J 


PETITION FOR WRIT OF ERROR. 


The plaintiff above named, the United States of America, 
feeling itself aggrieved by the judgment of the Court, made 
and entered in this cause on the 27th day of June, 1912, herein, 
comes now by W. G. McLaren, United States Attorney for the 
Western District of Washington, and petttions this Court for 
an order allowing it to prosecute a Writ of Error to the Circuit 
Court of Appeals for the Ninth Circuit under and aecording to 
the laws of the United States in that behalf made and provided. 


W. G. McLAREN, 
United States Attorney for the Western 
District of Washington. 


Indorsed: Petition for Writ of Error. Filed in the U. &. 
District Court, Western Dist. of Washington. Aug. 29, 1912. 
A. W. Engle, Clerk. By F. A. Simpkins, Deputy. 
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United Ntates District Court, Western District of Washington. 
Northern Division, 


UNITED STATES OF AMERICA, 
Plaintiff, | 


VS. 1 
; No. 19338—C. 
NATIONAL BANK OF COMMERCE, 
a Corporation. 


Defendant. J 


ORDER ALLOWING WRIT OF ERROR 


Upon the motion of W. G. McLaren, United States Attorney 
for the Western District of Washington, and upon the filing 
of petition for Writ of Error and an assignment of errors; 

IT IS ORDERED, That a Writ of Error be and the same 
is hereby allowed to have reviewed in the United States Cir- 
euit Court of Appeals for the Ninth Circuit the judgment 
heretofore entered herein. 

WITNESS THE SIGNATURE OF THE HONORABLE 
EDWARD E. CUSHMAN, Judge of the above entitled Court, 
at Seattle, Washington, this 29th day of August, 1912. 


EDWARD E. CUSHMAN, Judge. 


Indorsed: Order Allowing Writ of Error. Filed in the 
U. S. District Court, Western Dist. of Washington, Aug. 29, 
ieee W. Engle, Clerk. By F. A. Simpkins, Deputy. 
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United States District Court, Western District of Washington, 
Norther Division, 


UNITED STATES OF AMERICA, > 
Plaintiff, 
VS. | 
L No. 19383—C. 
NATIONAL BANK OF COMMERCE, | 
a Corporation, | 
Defendant. 


PRAECIPE FOR RECORD. 


To the Clerk of the Above Entitled Court: 

You will please prepare at once transcript of the record in 
the above entitled cause on writ of error to the United States 
Circuit Court of Appeals for the Ninth Cirenit, and forward 
the same to the Clerk of that Court, including in the transcript 
the following papers necessary to the determination of the 
question to be passed on by said Circuit Court of Appeals: 

1. Complaint filed December 22, 1910. 

2. Answer fled Pebruaiyetige 11. 

3. Plaintiffs demurrer to answer filed February 23, 1911. 

4. Oral decision on demurrer to affirmative defense, filed 
Seprember 21) TSI 
5. Order sustaining demurrer to first affirmative defense 
and overruling as to second, filed September 21, 1911. 

6. Amended Answer, filed March 12, 1912. 

7. Reply to amended answer, filed March 138, 1912. 

8. Journal Entry March 13, 1912 (Journal 2, page 319- 
320) granting motion for non-suit. 

9. Petition for new trial, mledeilarch 22) 12: 

10. Order denying motion for new trial, filed June 27, 
On: 

11. Judgment of nonssuit, filed June 2751 
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12. Stipulation extending time for settlement of Bill of 
Exceptions, filed June 27, 1912. 

3. Order extending time for settlement of Bill of Excep- 
tions, filed June 27, 1912. 

14. Stipulation extending time for settlement of Bill of 
Exceptions, filed July 17, 1912. 

15. Order extending time for settlement of Bill of Execep- 
tions, filed July 17, 1912. 

16. Order extending time for settlement of Bill of Excep- 
tions, filed August 24, 1912. 

17. Stipulation authorizing filing of plaintiff's Exhibit 
Steenled July 30, 1912. 

18. Order authorizing Clerk to file plaintiff's Exhibit “G”, 
menesuly 30, 1912. 

19. Motion to transmit exhibits with Bill of Exceptions, 
mledexuceust 22, 1912. 

20. Stipulation for transmission of original exhibits, filed 
August 22, 1912. 

21. Order for transmission of original exhibits on writ of 
error, filed August 22, 1912. 

22. Bill of Exceptions, filed August 29, 1912. 

23. Certificate certifying Exhibits “A", “B”, “C", “D", 
enor? and “G", filed August 29, 1912. 

24, Send plaintiff's Exhibits “A", “B", “C", “D", “EH”, 
“er? and “G" attached to certificate relating to them, filed 
August 29, 1912. 

25. Assignment of Errors, filed August 29, 1912. 

26. Petition for Writ of Error, filed August 29, 1912. 

27. Order allowing Writ of Error, filed August 29, Tou: 

28. Writ of Error, filed August 29, 1912. 

29, Citation with Marshal’s return, filed August 29, 1912. 

30. Send original Writ of Error as well as include copy in 
transcript. 

31. Send original Citation, as well as include copy in 
transcript. 

pee Litise praecipe. 
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33. <All indorsements of any kind whatsoever appearing 
on any of the above named papers. 
B. W. COMMER, 
United States Attorney. 
C. fF, RIDDE EI 
Assistant United States Attorney. 


Indorsed: Praecipe for Record. Filed in the U. 8. Dis- 
trict Court, Western Dist. of Washington, September 18, 1912. 
Frank L. Crosby, Clerk. By F. A. Simpkins, Deputy. 


In the District Court of the United States for the Western 
District of Washington. Northern Division. 


CXIQED SEA TES OPM MERICA, ) 
Plaiutiff, 
VS. 
NATIONAL BANKS OF COMMERCE, | 
a Corporation, 
Defeudaunt. 


CLERE’S CERTIFICATE TO TRANSCRIPT OF RECORD 


United States of America, 
Western District of Washi 

I, Frank L. Crosby, Clerk of the District Court of the 
United States, for the Western District of Washington, do 
hereby certify the foregoing 212 printed pages. numbered from 


1 to 212, inclusive, to be a full, trne and correct cop; Gla 
record and proceedings in the above and foregoing entitled 
cause, as is called for by the praecipe of the attorney for the 
plaintiff, save and excepting Government's Exhibits “A”, “B”, 
wor ep”, “Ee, “F’ and “G™, separately certified and amie 
mitted to the Circuit Court of Appeals, there to be inspected 
and considered, together with the record upon appeal in this 
cause, said exhibits being transmitted pursuant to the Order 
of the District Court made in the said cause August 29, 1912, 
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a copy of which order will be found on page 199 of said record, 
and that the same constitutes the record on appeal from the 
Order, Judgment and Decree of the District Court of the 
United States, for the Western District of Washington, to the 
United States Circuit Court of Appeals for the Ninth Judicial 
Circuit in said cause. 

I further certify that I hereunto attach and herewith trans- 
mit the original Citation and Writ of Error in this cause. 

I further certify that the cost of preparing and certifying 
the foregoing transcript of the record on appeal is the sum 
of $244.20, chargeable to the United States, and that the said 
sum will be included in my account against the United States 
for Clerk’s fees for the quarter ending December 31, 1912. 

INT TESTIMONY WHEREOF, I have hereunto set my 
hand and affixed the seal of said District Court, at Seattle, in 
said District, this 10th day of October, 1912. 


(Seal) FRANK L. CROSBY, Clerk. 


United States Circuit Court of Appeals for the Niuth Circuit 
Court. 


UNITED STATES OF AMERICA, ) 
Plaintiff in: Error, | 
YS. 


NATIONAL BANK OF COMMERCE, 


No, 1933. 
a Corporation, 


Defendant in Lrror. J 


CITATION. 
United States of America, 
Ninth Judicial Circuit—ss. 


To the National Bank of Commerce, a corporation, and 
Messrs. Kerr & McCord, its attorneys, GREETING: 
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You are hereby cited and admonished to be and appear at 
a session of the United States Circuit Court of Appeals for the 
Ninth Circuit, to be holden at the city of San Francisco, in 
said circuit, on the 27th day of September, 1912, pursnant to 
a writ of error filed in the Clerk’s office of the District Court 
of the United States for the Western District of Washington, 
wherein the United States of America is plaintiff in error and 
the National Bank of Commerce, a corporation, is defendant im 
error, to show cause, if any there be, why the judgment rendered 
against the said plaintiff in error, as in the said writ of error 
mentioned, should not be corrected, and why speedy justice 
should not be done to the parties in that behalf. 

WITNESS THE HONORABLE EDWARD DOUGLAS 
WHITE, Chief Justice of the United States, this 29th day of 
August, 1912, and in the one hundred and thirty-seventh year 
of the Independence of the United States of America. 

(Seal) EDWARD E. CUSHMAN, 
United States District Judge. 


RETURN ON SERVICE OF WRIT. 


United States of America, 
Western District of Washington—ss. 

I hereby certify and return that T served the annexed CI- 
TATION on the therein named National Bank of Commerce, 
a corporation, by handing to and leaving a true and correct 
copy thereof with E. 8. McCord, a member of the within named 
firm of Kerr & McCord, its attorneys, personally, at Seattle, in 
said District on the 30th day of August, A. D. 1912. 

JOSEPH R. H. JACOBY, U. S. Marshal. 
By H. Vo RO ANDERSON, Depure 

Angust 30, 1912. 

Fees $2.12. 

Indorsed: No. 1933. United States Cirenit Court of Ap- 
peals for the Ninth Circuit. United States of America, Plain- 
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tiff in Error, vs. National Bank of Commerce, a corporation, 
Defendant in Error. Citation. Filed in the U. 8. District 
our, Western Dist. of Washington, Aug. 29, 1912. A. W. 
foele, Glerk. By F. A. Simpkins, Deputy. 


United States District Court, Western District of Washington. 
Northern Division, 


UNITED STATES OF AMERICA, 7 
Plaintiff, 
VS, 
No. 1933. 
NATIONAL BANK OF COMMERCE, | ~* 


a Corporation, 
Defendant. 


WRIT OF ERROR. 


United States of America, 
Ninth Judicial Circuit—ss. 


MEE PRESIDEME OF THE UNITED STATES: 


To the Honorable Judge of the District Court of the United 
States for the Western District of Washington, GREETING: 

Because of the record and proceedings, as also in the rendi- 
tion of the judgment, of a plea which is in the said District 
Court, before you, or some of you, between the United States 
of America, plaintiff, and the National Bank of Commerce, a 
corporation, defendant, a manifest error hath happened, to the 
ereat damage of the said United States of America, plaintiff, 
as by its complaint appears, we being willing that error, if any 
hath been, should be duly corrected, and full and speedy justice 
done to the parties aforesaid on this behalf, do command you, 
if judgment be herein given, that then under your seal, dis- 
tinctly and openly, you send the record and proceedings afore- 
said, with all things concerning the same, to the United States 
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Circuit Court of Appeals for the Ninth Circuit, together with 
this writ, so that you have the same at San Francisco, Cali- 
fornia, in said Circuit, on the 27th day of September, 1912, 
next, in the said Circuit Court of Appeals, to be then and there 
held, that the record and proceedings aforesaid being inspected, 
the said Circuit Court of Appeals may cause further to be done 
thereon to correct that error, what of right, and according to 
the laws and customs of the United States, should be done. 
Witness the Honorable Edward Douglas White, Chief Jus- 
tice of the United States, this 29th day of August, 1912, and in 
- the one hundred and thirty-seventh year of the Independence of 
the United States. 
Allowed by: 
(Seal) EDWARD E. CUSHEESS 
United States District Judge. 
Attest : 
A. W. ENGLE, 
Clerk of the United States District Court, 
Western District of Washington. 
By F. A. SIATPRINS, Depune 


Service of the within Writ of Error, and receipt of a copy 
thereof, is hereby admitted this 30th day of August, 192 
KERR & McCORD, 
Attorneys for Defendant—National Bank of Commerce, 
a Corporation. 


Indorsed: No. 1933—C. In the District Court of the 
United States for the Western District of Washington. United 
States of America, Plaintiff, vs. National Bank of Commerce, 
a corporation, Defendant. Writ of Error. Filed in the U. 8. 
District Court, Western Dist. of Washington, Aug. 29, 1912. 
A. W. Enele, Clerk. By F. A. Simpkins, Deputy. 


IN THE 


United States Circuit Court 
of Appeals 


FOR THE 
NINTH CIRCUIT 


UNITED STATES OF AMERICA, 
Pleintiff in Error, 
VS. 
NATIONAL BANK OF COMMERCE 
OF SEATTLE, a corporation, 
Defendant in Error. 


/ No. 2190 


Upon Writ of Error to the United States District 
Court for the Western District of Washington 
Northern Division. 


Brief of Plaintiff In Error 


STATEMENT OF THE CASE. 
During the years 1907, 1908 and 1909 one M. P. 


McCoy was an examiner of surveys and special 
disbursing agent of the United States with head- 
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quarters at Seattle. MeCoy’s official duties required 
him to go into the field in various parts of the 
states of Washington, Oregon, Idaho and Montana 
and run over again one-tenth of the lines run 
by survevors who made surveys of public land under 
contract with the government, in order to cheek 
up their work. (Record p. 58.) To pay for the 
expenses which he incurred, there were deposited 
with the defendant corporation, a national deposi- 
tary, various sums to the credit of M. P. McCov 
as such special disbursing agent, which MeCoy was 
to use solely for the purpose of making payment 
of the expenses incurred by him officially as afore- 
said. He had his check book and drew various 
checks, signing them ‘‘M. P. MeCoy, Examiner of 
Survers and Sp. D. A.” When de made a {pan 
ment he was required to take the signature of the 
person he paid on a voucher and give him a check 
on said aecount in the defendant bank for that 
amount. (Record pp. 45-46.) MeCov sent in to the 
government each week a report covering his work 
for that week and every quarter submitted an 
expense account to which was attached the different 
vouchers covering the payments made by check on 


this government account (Record pp. 45-48). Every 
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three months the bank sent to Washington the 
cancelled checks covering the same time for which 
McCoy rendered his quarterly account (Record 
pp. 53, 70-71). . 


During part of the time in question the men 
he emploved signed a monthly pay-roll when they 
received their checks for wages and the other pay- 
ments for government expenses were evidenced by 
vouchers, in the manner before stated. This pay- 
roll was forwarded to the department like a voucher 
(Record pp. 46, 51-53). 


McCoy went wrong and instead of doing the 
work on the surveys from 1907 to 1909 he falsified 
his reports to the government and exeeuted fraud- 
ulent checks purporting to pay for work which 
was never performed (Record pp. 60-63). He 
forged vouchers for the amounts of the checks in 
the names of fictitious persons, issued the checks 
in the same names, forged the names of the fictitious 
payees to the endorsement of the checks, deposited 
the checks to the personal credit of the fictitious 
payee in some other bank (Record pp. 66, 67) 
which forwarded the same to the defendant bank. 


The defendant paid them. MeCov later checked 


4 / 
the money out of the account in the fictitious name, 


deposited the money in his personal account and 
used it( Record :p. 47). 


One W. G. Good, as special agent of ‘the gov- 
ernment, was finally sent out to investigate McCoy’s 
work about September, 1909, and found that the 
services McCoy claimed to have rendered had never 
been performed; that the vouchers covering these 
checks in question were false and the person’s name 
therein, fictitious (Record p. 97-100). At the time 
Good made his investigation, the fraudulent checks 
for the months of Julv and August, 1909, were 
still in the defendant bank and had not yet been 
sent to Washington (Record pp. 98-99). McCoy 
confessed, was indicted and plead guiltv. Good, 
during the investigation, obtained from the bank 
the checks for the two months of July and August, 
1909, notified the bank that they were all fraudu- 
lent, as he says, ‘‘gave them the history of the whole 
case,’? and returned the checks to the possession of. 
the bank (Reeord pp. 118, 119). 

On March +, 1910, the United States Attorney 
for the Western District of Washington made a 
demand for the re-pavment of the $15,129.81 herein 


sued upon, attached to his demand a lst of the 
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ehecks with their description and notified the 
defendant that its officers and attorneys would be 
allowed to inspect the checks (Record pp. 137, 147). 
The bank later sent an officer to inspect the checks 
and he did so (Record pp. 121, 122). The bank 
refused to repay the money and this action was 


instituted. 


The defendant’s answer set up two affirmative 
defenses, the second of which was to the effect that 
the deposit in this case was made in the usual and 
ordinary manner and it was not the duty of the 
defendant to inquire as to the name of the pavee 
of McCoy’s checks; that the checks bore his genuine 
signature and that the bank rendered monthly 
statements showing the amount of each check, both 
to the government and to MeCoy, in conformity with 
the usual custom of bankers; that no complaint of 
the payment of such checks reached the bank until 
March 5, 1910; that it was the duty of the plaintiff 
to examine the account and to promptly notify the 
defendant of the alleged forgeries; that by reason 
of the failure to notify the defendant within a 
reasonable time, plaintiff was barred and estopped 
from starting this action (Record 14, 15). A 


demurrer to this affirmative defense was overruled 
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(Record p. 19) and defendant later in an amended 
auswer repeated the same defense in an amplified 
form, adding that by reason of the failure to notify 
the bank of McCoy’s fraud within a reasonable time 
the defendant had lost its right against the various 
banks through which the checks had been forwarded 
for payment and that therefore the government was 
estopped from bringing this action (Record 22,23). 
The Court at the close of the plaintiff’s testimony 
granted a nonsuit, upon the theory that a tender 
to the bank of the fraudulent checks was a condi- 
tion precedent to any cause of action (Record pp. 
116-117, 122, 28). 


SPECIFICATION OF ERROR. 
JE. 


The Court erred in overruling plaintiff’s demur- 
rer to the defendant’s second affirmative defense 
(Record pp. 18-19, 22-23). 

JUL, 

The Court erred in rejecting portions of the 
evidence of M. P. MeCoy, given by deposition, in 
substanee that his instructions were to pay the 


necessary expenses to carry out the examination of 


the different survevs (Record pp. 44, 151). 


a 
GDL. 


The Court erred in excluding and rejecting 
plaintiff’s Exhibit ‘B,’”’ being the fraudulent 
vouchers corresponding to certain checks herein 
sued upon (Record pp. 49-52, 155-156, 90-92). 


ve 


The Court erred in rejecting portions of the 
evidence of M. P. McCoy, given by deposition, which 
evidence was in substance that the vouchers sent 
in by said McCoy to the Department were regular 
and in the usual form and manner (Record pp. 
91-52, 156-157). 


Ne 


The Court erred in excluding and rejecting 
plaintiff’s Exhibit ‘“‘C,’? being certain quarterly 
accounts current covering the transactions evidenced 
eee checks here mm smt (Record pp. 52-53, 157- 
158). 


VI. 


The Court erred in rejecting and excluding 
portions of the evidence of M. P. McCoy, given by 
deposition, which evidence was in substance whether 


or not there was anything on the face of the quar- 
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terly accounts or upon the individual vouchers or 
pay-rolls indicating any irregularity or fraudulent 


practice (Record pp. 54, 159). 
valli. 


The Court erred in rejecting and excluding 
plaintiff’s Exhibit ‘‘D,’’ being a quarterly aecount 
(Record pp. 55, 159). 


Ma 1. 


The Court erred in permitting the witness, M. P. 
McCoy, to testify upon cross-examination regarding 
how much money he had expended legitimately for 
the Government between the years 1900 and 1909 
(Record pp. 57, 58). 


TX. 


The Court erred in permitting witness McCoy 
to testify upon eross-examination in substance that 
his letter of instructions from the Department 
adivised the bank that he had authority to draw 
any money placed to his credit with the defendant 
bank as Special Disbursing Agent (Récord pp 69, 
1). 

x 


The Court erred in permitting witness McCoy 


) 


to testify upon cross-examination in substance that 
the letter of instructions to the defendant bank 
contained no limitation on the bank’s authority to 


pay the witness money (Record pp. 81, 82). 


<i 


The Court erred in rejecting portions of the 
evidence of witness M. P. McCoy on re-direct exam- 
ination, in substance that the witness had no author- 
ity from the Government to pay money or draw 
checks against the account in question with the 
defendant bank except in payment of legitimate 
bils (Record pp. 83, 186-187). 


DORE 


The Court erred in rejecting and excluding 
plaintiff’s Exhibit ‘‘E’’ (Record pp. 84, 85). 


TTT. 


The Court erred in rejecting portions of the 
evidence of said McCoy, given by deposition, which 
evidence was in substance whether or not that wit- 
ness had done any work for the Government or 
performed any services during the month of 
November, 1907 (Record pp. 85, 187). 
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XIV. 


The Court erred in rejecting and excluding 
plaintiff’s Exhibit ‘‘F’’ (Record p. 85). 


XV. 


The Court erred in rejecting and excluding 
plaintiff’? Exhibit ‘‘J’’ (Record pp. 110-112, 124-137, 
43-44). 

XVI. 


The Court erred in granting defendant’s motion 
for a nonsuit of plaintiff’s case at the conclusion of 
all of plaintiff’s evidence after plaintiff’s case had 
been re-opened. 

XVIT. 


The Court erred in entering the final judgment 
of non-suit against the plaintiff and dismissal of 
said action. 

ARGUMENT. 


The various questions presented by this record 
resolve themselves easily into practically three dif- 


ferent heads only. 


A. The error in the granting of the non-suit 
and dismissal of the action (assignments XVI. and 


XVIL.) will be practically conclusive of this case. 


it 


B. In the event of a reversal, assignment 
numbered JI, the error in overruling demurrer to 
the affirmative defense will only be material on a 


mew trial, 


C. All the other assignments of error numbered 
II. to XV. inclusive, relate to the admission or rejec- 


tion of evidence and are of minor importance. 


iN 


THE MOTION FOR NON-SUIT SHOULD NOT 
HAVE BEEN GRANTED. 


The following is an outline of the government’s 


argument on this point: 


The general theory upon which a recovery is 
had where money has been paid under a mistake 
of fact will be called to the attention of the court 
and then there will be noted so far as applicable 
to this case the various circumstances and principles 
under which a recovery might be denied, 

First: That a tender to the bank of the 
cancelled checks was not necessary. 


Second: The question of the possible influ- 
ence of any negligence on the part of the 
government will be discusssed in its vari- 
ous phases. 
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Third: It will be shown that the fact that 
these checks were made out to fictitious 
pavees did not make them payable to 
bearer and is no defense, and there will 
be cited to the court, eases on all fours 
with the case at bay in which recovery was 
allowed, and one ease in which a recovery 
was denied. 

The general theorv on which a recovery is had 
by a depositor from his bank when the latter has 
paid the depositor’s check upon a forged endorse- 
ment, is that money paid or credited on a mutual 
mistake can be recovered. The contract relation 
between a depositor and a bank is such that the 
bank can be compelled to pay upon demand any 
written order of the depositor for money, but not 
otherwise, and that the bank may not charge against 
its depositor any check which has been paid by it 
where the bank obtains title to the paper over a 
forgery. 

United States vs. National Exchange Bank 


of Providence, 204°. 8. 302, %3 I, aid 
1006 ; 


First National Bank vs. Whitman, 94 U. 8. 
(4 Otto) 348, 24 L. Ed. 229; 


Shipman vs. Bawk, 126 N. Y¥. 318, 12 Ll. RA 
791, 22 Aa. sStame Weports, S21" 


Harmon vs. Old Detroit National Bank 
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(@emrcii, 116 NOW 617, 17 L. R. A. NS. 
d14; 

Onondaga County Savings Bank vs. United 
States, (Cireuit Court of Appeals, Second 
Circuit) 64 Fed. 703. 

Winless therefore there is some fagt or cireum- 
stance to take this case out of the general rule, 
the court was in error in granting the non-suit. 
For this reason the rest of the government’s argu- 
ment on this point resolves itself simply into a 
negation of the various objections and exceptions 
which might take the present case out of the general 


tele. 
I 


The learned trial] court granted the non-suit on 
the theory that a tender of the cancelled checks to 
the bank at the time of the demand on the bank for 
the payment of the money here in suit, was a con- 
dition precedent to recovery. The court was of 
opinion that a tender of the checks to the prior 
endorsing bank was a condition precedent to any 
right of action by this defendant against the bank 
which was the prior endorser of this paper (Record 
116-117) and that therefore, a tender of the checks 


was necessary in order to enable this defendant 
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bank to recover from the other banks. The court’s 
position however is absolutely untenable and_ the 
premise on which he bases his argument has twice 
been considered by the United States Supreme 
Court. 


Leather Manufacturers’ National Bank vs. 
Merchant’s National Bank, 128 U. 8. 26 
o2 L. Wa 322 ; 


United States vs. National Hrcehange Bank, 
24 U. 8. 302, 53 L. Hid. 1006. 


In the Leather Manufacturers’ Bank Case, the 
point was squarely before the court and it was 
held that the pavee bank might recover of the prior 
endorser without any demand whatever and that the 
statute of limitations began to run immediately upon 


the payment, the court saving at page 35 (p. 344): 


‘“One who by presenting forged paper to a bank 
procures the payment of the amount thereof to 
him, even if he makes ‘no express warranty, in law 
represents that the paper is genie, and, if the 
payment is made in ignorance of the forgerv, is 
hable to an action by the bank to recover back the 
money which, in equity and good conscience, has 
never ceased to beats properties It is not a cae 
in which a consideration, which has once existed, 
fails by subsequent election or other act of either 
party, or of a third person; but there is never, at 
any stage of the transaction, anv consideration for 
the payment. spy vs. Bank of Cincinnati, 85 US. 
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18 Wall. 604 (21: 947); Gurney vs. Womersley, 
4 El. & BI. 133; Cabot Bank vs. Morton, 4 Grav, 
156; Aldrich vs Jackson, 5 R. I. 218; White vs. Con- 
tinental Nat. Bank, 64 N. Y. 316. 


Whenever money is paid upon the representation 
of the receiver that he has either a certain title 
in property transferred in consideration of the 
payment, or a certain authority to receive the money 
paid, when in fact he has no such title or authority, 
then, although there be no fraud or intentional 
misrepresentation on his part, vet there is no con- 
sideration for the payment; and the money remains 
in equity and good conscience, the property of the 
Payer, and may be recovered back b¥ him, without 
anv previous demand, as money had and received 
to his use. His right of action accrues, and the 
Statute of Limitations begins to run, immediately 
upon the payment.’’ 


This language is quoted with approval in the 


case of United States vs. National E.rchange Bank, 
mre. S. 302, 316; 538 L. Ed. 1006, 1011. 


In the prior case of Cooke vs. United States, 
ime. Ss. C Otto) 389, 23 L. Ed. 237, the United 
States sued J. Cooke and others for eighteen coun- 
terfeit one thousand dollar bonds of the United 
States for which the government had paid them 
eash. It appears from the argument of counsel 
for J. Cooke & Co., 23 L. Ed. 240 that: 


“‘These notes in question were surrendered to 
the officer selected by the United States to receive 
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and pay for them, and on such surrender were 
mutilatel by the cancellation or punching out of the 
signature on the face of the notes, and otherwise 
defaced. And the Government not only has not 
returned the notes, but by its own acts has rendered 
itself unable to return and restore these obligations 
to us. 


It has deprived us of the right of making 
reclamation upon the parties upon whom the notes, 
if they pass through our hands, were received. 


The rule is, that the party to whom forged or 
counterfeit obligations are passed, must notify the 
party from: whom they were received, immediately, 
2nd must tender to him the instruments themselves. 


In this case no notification was given to the 
defendants until three weeks after the notes were 
received, and the notes themselves had been defaced 
and mutilated.’’ 


The objection also appears in 91 U. 8. 395. 
This is the precise point which counsel raises in 
ease at bar and was passed upon by the United 
States Supreme Court in the Cooke case in the 


following language: 


“There have been other errors assigned upon 
the rulings made in the progress of the trial as 
to the admission of evidence. These need not he 
specially alluded to. It is sufficient to say that we 
think there is no error here. The same may be said 
as to the ruling of the court upon the punching or 
cancelation of the notes. If they were counterfeit, 
the cancellation could do no harm; for they were 
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worthless before. If they were genuine, they had 
already been cancelled by the payment.” 

The court in the Leather Manufacturers’ Bank 
Case recognized a distinction between a suit by a 
depositor against his bank and a suit by that bank 
against a prior endorser and stated that a demand 
was necessary in the former case, but that not even 


that formality was required in the latter. 


The question as to whether or not the demand 
must be accompanied by a tender of the checks 
themselves has been squarely passed upon in the 
ease of United States vs. Onondaga County Savings 
Bank, 39 Fed. 259, which was affirmed by the Cireuit 
Court of Appeals, Second Cireuit, in Onondaga 
County Savings Bank vs. United States, 64 Fed. 
703, where the court say at page 705: 

“The refusal of the defendant in error to return 
the drafts has in no way prejudiced the plaintiff 
in error, or deprived it of any remedy against those 
who defrauded it.’ 

The ground on which the court allowed the non- 


suit was therefore untenable. 


100 


As to negligence: it appears from the testimony 
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in this case that McCoy deposited these checks in 
other banks where he gave a false name and that 
defendant bank paid them, relying on the endorse- 
ments of the other banks. It does not appear that 
this defendant made any investigation whatever to 
determine the authenticity of the endorsements. It 
also appears that an examination of the cancelled 
checks and the bank’s statement would not have 


revealed the irregularities of McCoy. 


The bank itself having been negligent in failing 
to make any investigation to determine the authen- 
ticity of the endorsements, cannot urge negligence 
of the Government as a defense. 

Leather Manufacturers’ Bank vs. Morgan, 
117 WS. 96, 112,29 1 da eae 


New York Produce Eachange Bank vs. 
Ilouston, 169 Fed. 787-788; 


First National Bank vs. Fourth National 
Bank, 56 Fed. 967, 971. 

In the latter two cases the language of Mr. 
Justice Harlan in Leather Manufacturers’ Bank 
vs. Morgan was cited to this very point: 

“Of course, if the defendants officers, belore 


paying the altered checks, could by proper care and 
skill have detected the forgeries, then it cannot 
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receive a credit for the amount of those checks, 
even if the depositor omitted all examination of his 
account.’’ 


Moreover, the negligence of the bank through 
which this paper was received is imputable to the 
defendant bank. In Harmon vs. Old Detroit 
National Bank, (Mich.) 116 N. W. 617, 17 L. R. 
A., N. 8S. 514, 519-520, the court say: 


‘*In this case the defendant took no precautions 
before paying the warrant to ascertain the identity 
of the payee. It did not show that it paid the 
warrant to the payee named therein. It evidently 
reed upon the identification made by the bank in 
Denver, Colorado, where the warrant was cashed, 
and whether that bank tock the requisite precau- 
tion we do not know. It would naturally excite 
suspicion that a check drawn in Detroit, payable to 
a corporation in Chicago, on a bank in Detroit, 
should be presented to a bank in the distant city 
of Denver. It was clearly the duty of the Denver 
bank to take proper means to assure itself that it 
was paid to the proper party; in other words, to 
take proper means to identify the pavee. 2 Morse, 
Banks & Banking, See. 446b; Hillis vs. Ohio Life Ins. 
cd T. Co., 4 Ohio St. 628, 64 Am. Dec. 610. The 
court in that case said: 


‘Where the neglgence reaches beyond the 
holder and necessarily affects the drawee, and con- 
sists of an omission to exercise some precaution, 
either by the agreement of the parties or the course 
of business devolved upon the holder, in relation to 
the genuineness of the paper, he cannot, in negligent 
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disregard of this duty, retain the money received 
upon a forged instrument.’ 


The negligence of the Denver bank is imputable 
to the defendant. ”’ 


Were that not sufficient for the purposes of 
this case, the Government could urge on the court 
the principle that an examination by the depositor 
of his pass book and checks is all the law requires, 
and that where such examination, as in this case, 
would have disclosed no irregularities to the govern- 
ment, the record need not show whether such exam- 


ination was or was not made. 


Leather Manufacturers’ Bank vs. Morgan, 117 
U.S. 96, 117, 29 L. Ed. 801, S98) whee thescoum 
say: 


‘HRrom Welsh vs. German-American Bank, it 
is clear that the comparison by the depositor of his 
check book with his pass book would not necessarily 
have disclosed the fraud of his clerk; for the cheek 
when paid by the bank was, in respect of date, 
amount, and name of payee, as the depositor 
intended it to be, and the fraud was in the subse- 
quent forgery by the clerk of the payee’s name. 
As the depositor was not presumed to know, and 
as it did not appear that he in fact knew, the 
signature of the pavee, it could not be said that he 
was guilty of negligence in not discovering, upon 
receiving his pass hook, the fact that his clerk or 
some one else had forged the pavee’s name in the 
indorsement.,”’ 
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Counsel attempted to put into this record facts 
indicating that the Government by some independ- 
ent investigation could have determined whether 
or not McCoy was conducting his business for the 
Government in a regular manner, but such facts, 
even if established, cannot avail the defendant, for 
the depositor owes the bank no duty even to search 
for or discover forged endorsements on his bills 
or checks (National City Bank vs. Third National 
Bank, 177 Fed. 186, 140) nor to conduct an inde- 
pendent investigation in order to prevent the fraud 
of a dishonest agent (National Bank of Commerce 
vs. Tacoma Mill Company, 182 Fed. 1, 12-13). 


The Government was not negligent in failing 
to discover these forgeries for the additional reason 
that the Government is not presumed, any more 
than any other depositor, to know the signatures 
of the pavees of its checks. 

United States vs. National Exchange Bank, 
eee oe 02, 317, 03 1. Hdl 1006, io) 
Leather Manufacturers’ Bank vs. Morgan, 

ieee 6 117-29 Il. Hd sily sis: 

It appears also that the witness, Good, when 
conducting his investigation, gave immediate notice 


to the defendant bank of the forgery of the checks. 
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The court will notice that Good’s investigation 
occurred about September, 1909; that he got the 
cancelled checks for two months from the defendant 
bank and after McCoy had plead guilty, he notified 
the defendant bank that the checks were fraudu- 
lent, ‘‘gave them the history of the whole case,” 
and returned to the bank the checks they had given 
him, which the bank thereupon forwarded to the 
Government and claimed eredit for them in their 
accounts. It appears therefore that notice was 
given by the Government through its agent when 
it first had knowledge of the transaction and that 
irrespective of any question of negligence as a 
defense in this case, the facts show that the Gov- 
ernment, through its officers has in every respect 
exercised reasonable prudence. We know ci eine 
other possible phase of the question of negligence 


which could be urged as a defense to this case. 
1a 


These checks being made payable to fictitious 
payees were not, therefore, payable to bearer. 

In a number of cases where the same question 
presented by this record, or a similar question, 


was under discussion, some stress was laid on the 


23 


argument that where an agent without the knowl- 
edge of the principal, procures the checks to be 
made to a fictitious payee, they are therefore payable 
to bearer, and that being payable to bearer, the bank 
has paid them according to their tenor and the 
signature of the payee is not a forgery. The Gov- 
ernment believes this contention to be unsound and 
there is certainly a strong line of authorities against 
it. 

The argument of plaintiff on this point is briefly 


as follows: 


The Government admits that a check is payable 
to a fictitious payee whether the pavee is an actual 
person or not if the maker of the paper intends 
that it shall never be paid to the pavee named. It 
is, however, the intention of the maker which 
governs. The United States was the maker of these 
checks under the well recognized exception to the 
general rule that where a Government agent signs 
a contract with his own name, but in his official 
capacity on behalf of the Government and pursuant 
to the authoritv of the United States, he does not 
become a party to the contract, but the contract is 


that of the Government, and finally that his knowl- 
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edge and intention as an agent, cannot in this case 
be imputed to the Government for the reason that 
MeCoy obtained his knowledge that these payees 
were fictitious while he was engaged in a scheme to 
defraud the Government. Upon this argument the 
Government concludes that the checks were not 
payable to a fictitious payee within the knowledge 
of the maker and therefore were not payable to 
bearer and MeCoy’s endorsement of them was 


foreery. 


An additional argument on this phase of the 
cease is found in the fact that the regulations of 
the Treasury Department, which have the force 
of law and of which the court takes judicial notice, 
prohibit the execution of commercial paper by 
a disbursing agent in the name of a fictitious 
payee. The authority of every agent of the 
Government is a delegated authority and parties 
dealing with agents of the Government must at 
their peril determitte the extent of the Qagent- 
authority. The rejected exhibits in this case, being 
the vouchers for payments, show the method 
adopted by the Government for the disbursements 
of this public money and would have shown the 


bank, had it inquired into the anthority of the 
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agent, that it was the purpose and intention of the 
Government that no check should be made pavable 
to a fictitious payee or to bearer, but that the signa- 
ture of the pavee must correspond with the signa- 


ture on the voucher taken by the disbursing agent. 


The Washington statute, being Section 3.400 
of Rem. & Bal. Code (Laws 1899, page 342, Section 
9) provides that an instrument is pavable to bearer 
“when it is payable to the order of a fictitious or 
non-existing person and such fact was known to the 


person making it so pavable.”’ 


That the pavees on these checks were both ficti- 
tious and non-existing persons we think admits 
of no question. The Government contends, however, 
that it is the intention of the maker of the paper 
which governs and determines whether or not the 
instrument thereby becomes pavable to bearer. The 
authorities indeed, are practically uniform to the 
effect that where the maker intends the paper to be 
paid to a real person, or does not know that the 
payee is a fictitious or non-existing person, the 
instrument does not thereby become payable to 


bearer. 


The statute above quoted is declaratory of the 
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common law on this subject and the following 
decisions are therefore in point. 
Harmon vs. Old Detroit National Bank, 


(Mieh.) 116 N. W. 617, 17 L. R. A. N.S. 
514, 519 and cases cited; 


Armstrong vs. National Bank, 46 Ohio State 
512, 6 L. R. A. 625, 15 Am. State Reports 
655, 22 N. HE. 866; 


Shipman vs. Bank, 126 N. Y. 318, 12 L. RK. A. 
791, 22 Am. State Rep. 821, 27 N. E. 371; 


Chism vs. First National Bank, 96 Tenn. 
649, 32 L. R. A. 778, 54 Am. St. Rep. 863, 
oo oO. Yonoou 

Even in the case of Snyder vs. Corn Exchange 
National Bank, (Penn.) 70 Atlantic, 876, which 
is an authority against the government’s recovery 
in this case, it is said at pages 878 and 879: 

‘“The intent of the drawer of the check in insert- 
ing the name of a payee is the sole test of whether 
the pavee is a fictitious person.’’ 

Although these checks were signed by McCoy 
“eM. P. McCoy, Mxaminer or Surveys and oases 
A.”’ the Government was the maker of these checks, 
under the familiar exception to the general rule 
of agency that where a public agent acts in the 
line of his dutv and by legal authority, his contracts 


made on account of the Government are public and 
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not personal, even where they are signed by the 
agent personally. 
Jones vs, LeTombe, 3 Dallas 383, 1 L. Ed. 
647; 
Armour us. Roberts, 151 Fed. 846, 852; 


Hodgson vs. Dexter, 1 Cranch 345, 2 L. Hd. 
130; 


Garland vs. Davis, 4 How. 131, 148; 11 L. Hd. 
GUT: 
29 Cre. 1446-7. 

In Jones us. Le Tombe, supra, the consul general 
of the French Republic drew a bill of exchange and 
signed it ‘‘LeTombe, the Consul General.’”’ The 
defendant was held not personally lable on this 
eontract on the ground that it had been made by 
him on account of the Government and that credit 
had been given to the Government as an official 


engagement. 


In Hodgson vs. Dexter, supra, the defendant, 
then late Secretary of War, was sued for breach of 
a covenant in a certain lease in that the buildings 
on the premises had been destroyed by fire. In the 
body of the lease the covenantor was described as 
‘‘Samuel Dexter, of the same place, Secretary of 


War,’’ the covenant purported to run from ‘‘the 
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said Samuel Dexter, for himself, his heirs, executors, 
administrators and assigns,’’ and the indenture was 
signed ‘‘Samuel Dexter, Seal.’’ Of this indenture 
the Chief Justice says at pages 363-365 (L. Ed. 
136-137) : 


‘It appears, from the pleadings, that congress 
had passed a law authorizing and requiring the 
President to cause the public offices to be moved 
from Philadelphia to Washington; in pursuance of 
which law, instructions, by the President, were 
given, and the offices belonging to the department 
of war were removed; that it became necessary to 
provide a war office, and that for this purpose and 
no other, the agreement was entered into by the 
defendant, who was then at the head of this depart- 
ment. During the lease, the building was consumed 
by fire. 


It is too clear to be controverted, that where a 
public agent acts in the line of his duty and by legai 
authority, his contracts made on account of the 
government, are public and not personal. 


They enure to the benefit of, and are obligatory 
on, the government; not the officer. 


A contrary doctrine would be productive of the 
most injurious consequences to the public, as well 
as to individuals. The government is incapable of 
acting otherwise than by its agents, and no prudent 
man would consent to become a public agent, if he 
should he made personally responsible for contracts 
on the public account. This subject was very fullv 
discussed in the case of Macbeath vs. Haldimand, 
cited from 1 Term Reports; and this court considers 
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the principles laid down in that case as consonant 
to policy, justice and law. 


The plaintiff has not controverted the general 
principle, but has insisted, that, in this case, the 
defendant has, by the terms of his contract, bound 
himself personally. 


It is admitted that the house was taken on 
account of the public, in pursuance of the proper 
authority; and that the contract was made by the 
person at the head of the department, for the use of 
which it was taken; nor is there any allegation, nor 
is there any reason to believe, that the plaintiff 
preferred the private responsibility of the defendant 
to that of the government; or that he was unwilling 
to contract on the faith of government. Under 
these circumstances, the intent of the officer to 
bind himself personally must be very apparent 
indeed, to induce such a construction of the con- 
tract. 


The court can perceive no such intent. On the 
contrary, the contract exhibits everv appearance 
of being made with a view entirely to the govern- 
ment. 


The official character of the defendant is stated 
in the description of the parties. This, it has been 
said, might be occasioned by a willingness in the 
defendant to describe himself by the high and 
honorable office he then filled. This unquestionably, 
is possible, but is not the fair construction to be 
placed on this part of the contract, because it is not 
usual for gentlemen, in their private concerns, to 
exhibit themselves in their official character. 


* * % 


The court is unanimously and clearly of opinion, 
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that this contract was entered into entirely on behalf 
of government, by a person properly authorized 
to make it, and that its obligation is on the govern- 
ment only. 


Whatever the claims of the plaintiff may be, 
it is to the government, and not to the defendant, 
he must resort to have them satisfied. 


Judgment affirmed with costs.”’ 


In Garland vs. Davis, supra, the former Clerk 
of the House of Representatives had placed with 
plaintiff a verbal order for the publication of 
volume of the United States Laws. The Clerk died, 
his suecessor in office violated the contract and gave 
it to another person. The plaintiff sued in tort. 
The plea was non assumpsit. In remanding the 
case upon the technicality of pleading the court in 
referring to the merits say at pages 148-149 (L. Hd. 
SHS) < 


“But that being a promise confessedlvy on the 
whole evidence made by the original defendant, or 
his predecessor, as a public agent. if now rendering 
final judgment, we should probably, in that view 
of the record (no tort having been put in issue 
or found by the verdict), be obliged to decide against 
the original plaintiff on the merits, hecause public 
agents are not usually lable on mere contracts or 
promises made in behalf of their principals.” 


The following cases are cited to the same effect 


but have not been examined by the Government: 
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Macbeath vs. Haldimand, 1 Term Rep. 172; 
Unwin vs. Wolseley, 1 Term Rep. 674; 
Myrtle vs. Beaver, 1 East, 135; 

Rice vs. Shute, 1 East, 579; 

Brown vs. Austin, 1 Mass. Rep. 208; 
Freeman 1s. Otis, 9 Mass. Rep. 272; 

Sheffield vs. Watson, 3 Caines, 69; 


Fox vs. Drake et al., 8 Cowen, 191; 2 Dall., 
444 ; 


Osborne vs. Kerr, 12 Wend., 179; 

Story on Agency, secs. 302-308 ; 

Lord Palmerston’s Case, 3 Brod. & Bing. 
21d. 

The Government therefore is the maker of these 
checks and it is its intention which governs or the 
intention of its agent acting within the scope of 
his authority, but in this case McCov was acting 
in fraud of the Government in violation of his 
authority and his knowledge that the pavees were 
fictitious and his intention to defraud his principal 


cannot be imputed to it. 


This court has squarely passed on that proposi- 
tion in National Bank of Commerce us. Tacoma Mill 
(om 1910) 182 Fed. 1, 11: 


‘But, having used such reasonable and proper 
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precautions, he cannot be held liable for the deceit- 
ful and dishonest acts of his agent, for the simple 
and very potent reason that the agent ts not his 
agent for such purposes. As to them, the agent is 
acting wholly without the scope of his authority. 
To many details of an extensive business, it is 
impossible for the owner or manager to give per- 
sonal attention.’’ (Italics ours.) 


Other authorities to the same effect are numerous. 


Ceutral Coal d& Coke Co. vs. Good, 120 Fed. 
793, 788 and cases cited; 


Mulroney vs. Royal Insurance Co., 163 Fed. 
833, 835-6, and cases cited; 


Lilly vs. Hamilton Bank, 178 Fed. 53, 56-58; 


American Surety Co. vs. Pauly, 170 U. 8. 133, 
156-159, 42 L. Ed. 977, 986-987. 


In the Lilly case the court say: 


“It is a general rule of the law of agency that 
a principal is bound by the knowledge of his agent. 
In the case of The Distilled Spirits, 11 Wall. 367 
(20 L. Ed. 167), Mr. Justice Bradley said that the 
rule ‘is based on the principle of law that it is the 
agent’s duty to communicate to his principal the 
knowledge which he has respecting the subject-mat- 
ter of negotiation, and the presumption that he will 
perform that duty.’ That the rule has certain ex- 
ceptions was conceded by Justice Bradley. He said, 
for example, that when it would be unlawful for an 
agent to communicate his knowledge to his prin- 
cipal, as when it has been acquired confidentially 
as attorney for a former client in a prior transac- 


33 


tion, the reason of the rule ceases, and his principal 
ought not to be bound by the agent’s secret and con- 
fidential information. That case did not call for anv 
expression of opinion as to whether there is not also 
another exception, when the agent is engaged in 
committing an independent fraudulent act for his 
own benefit. On principle it seems it should be so. 
If the reason of the general rule is that the law pre- 
sumes the agent has discharged his duty of com- 
municating his knowledge to his principal, there 
seems to he no just eround for denying the second 
exception above suggested, for it cannot be fairly 
presumed that an agent will communicate to his 
principal a fraud intended for his own and not his 
principal’s benefit. Another reason for the general 
rule has been stated, however, and that is that where 
one in transacting the business of his principal is 
committing a fraud for his own benefit he is not 
acting within the scope of his authority as his prin- 
cipal’s agent, and therefore that his knowledge of 
the fraud is not imputable to his principal. Speak- 
ing of the general rule that the principal is held to 
Inow all that his agent knows in any transaction 
in which the agent acts for him, the Circuit Court 
of Appeals for the Sixth Cireuit, in Thomson-Hous- 
ton Electric Co. vs. Capitol Electric Co., 65 Fed. 343, 
mec. @. A. 645, said: 


‘This rule is said to be based on the principle of 
law that it is the agent’s duty to communicate to his 
principal the knowledge which he has respecting 
the subject-matter of negotiation, and the presump- 
tion that he will perform that duty. Such presump- 
tion cannot he indulged, however, where the facts 
to be communicated by the agent to the principal 
would convict the agent of an attempt to deceive aad 
defiaud his principal. The truth is that, where an 


ss 
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agent, though ostensibly acting in the business of 
the principal, is really committing a fraud for his 
own benefit, he is acting outside the scope of his 
agency, and it would therefore be most unjust to 
charge the principal with knowledge of it.’ 


Such was also the view expressed by the Circuit 
Court of Appeals for the Eighth Circuit in Bank of 
Overton vs. Thompson, 118 Fed. 798, 56 C. C. A. 554. 
And in Allen vs. South Boston R. Co., 150 Mass. 200, 
22 N. HE. 917, 5 Li, R. A. 716, lo Amy St hep tieo em 
was said: 


‘The general rule is that notice to an agent, 
while acting for his principal, of facts affecting the 
character of the transaction, is constructive notice 
_to the principal. * * * ‘There is an exception to 
this rule when the agent is engaged in committing 
an independent fraudulent act on his own aceount, 
and the facts to be imputed relate to this fraudulent 
act. It 1s sometimes said that it cannot be presumed 
that an agent will communicate to his principal acts 
of fraud which he has committed on his own account 
in transacting the business of the principal, and 
that the doctrine of imputed knowledge rests wpon 
a presumption that an agent will communicate to his 
principal whatever he knows concerning the business 
he is engaged in transacting as agent. It may be 
doubted whether the rule and the exception rest on 
any such reasons. It has been suggested that the 
true reason fer the exception is that an independent 
fraud committed by an agent on his own account is 
beyond the scope of his emplovment and therefore 
knowledge of it, as matter of law, cannot be im- 
puted to the principal, and the principal cannot be 
held responsible for it. On this view, such fraud 
hears some analogy to a tort willfully committed 
bv a servant for his own purpose, and not as a means 
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of performing the business intrusted to him by his 
master. Whatever the reason may be, the exception 
is well established.’ 


Speaking on the same subject in American 
nots COmtsar dle Vit) Ul S,. 133, 156-159, 427 IL. 
Hid. 977, 986-987, Mr. Justice Harlan says 


‘“The presumption that the agent informed his 
principal of that which his duty and the interests 
of his principal required him to communicate does 
not arise where the agent acts or makes declarations 
not in execution of any duty that he owes to the 
principal, nor within any authority possessed by 
him, but to subserve simply his own personal ends or 
to commit some fraud against the principal. In 
such cases the principal is not bound by the acts or 
declarations of the agent unless it be proved that 
he had at the time actual notice of them, or, having 
received notice of them, failed to disavow what was 
assumed to be said and done in his behalf. 


i Henry. vs. Allen, 151'N. Y. 1, 10 (36 L. R. A. 
658), the court recognized the general rule. But 
after observing that it rested upon the agent’s duty 
to disclose such facts to his principal, it held that 
one of the exceptions was that where the agent was 
‘engaged in a scheme to defraud his principal, the 
presumption does not prevail, because he cannot in 
reason be presumed to have disclosed that which it 
was his duty to keep secret, or that which would ex- 
pose and defeat his fraudulent purpose.’ 


To the same effect are Benedict vs. Arnouwr, 154 
ee. 115, and Matilewell vs. Watson, L. R. 21% Ch. 
Div. 685, 707. In the latter case it was said that 
the pr estimption arising from the duty of the agent 
to communicate what he knows to his principal 
‘may be repelled by showing that, whilst he was 
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acting as agent, he was also acting in another char- 
acter, viz., as a party to a scheme or design of fraud, 
and that the knowledge which he attained was at- 
tained bv him in the latter character, and that there- 
fore there is no ground on which vou can presume 
that the duty of an agent was performed by the 
person who filled that double character.’ 


In Commercial Bank vs. Cunningham, 24 Pick. 
270, 276 (35 Am. Dec. 322), which involved the ques- 
tion whether certain notes held by a bank were to 
be deemed to have been made for the accommodation 
of a firm, one member of which was a director of 
the bank at the time the notes were taken, it was 
held that the knowledge of the latter, although a 
director, was no proof of notice to the corporation, 
‘especially as he was a party to all these contracts, 
whose interest might be opposed to that of the cor- 
poration.’ ; 


This principle is reaffirmed in Jnnerarity vs. 
Merchants’ National Bank, 139 Mass. 332, 333 (52 
Am. Rep. 710), in which the court said: 


‘While knowledge of an agent is ordinarily to 
be imputed to the principal, it would appear now 
to be well established that there is an exception to 
the construction or lmputation of notice from the 
agent to the principal in case of such conduct by the 
agent as raises a clear presumption that he would 
not communicate the fact in controversy, as where 
the communication of such a fact would necessarily 
prevent the consummation of a fraudulent scheme 
which the agent was engaged in perpetrating.’ 
citing 


Kennedy vs. Green, 3 Mvl. & K. 699; 
Cave us. Cauc, Ty elon eerie aati ae 
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Re European Bank, L. R. 5 Ch. 358; 


Re Marseilles Extension Railway & L. Co., lu. 
ee ie ea 


Atlantic National Bank vs. Harris, 118 Mass. 
147; 
Loring us. Brodie, 134 Mass. 453. 


in Terreints. Broench Bank at Mobile, 12 Ala., 
902, 507, the question was as to the liability of the 
maker of a note executed in blank and delivered bv 
him to a director of a bank to be filled up with a 
certain sum and to be used in the renewal of a note 
of the maker already held by the bank. The direc- 
tor (Scott) filled up the note for a larger amount 
and had it discounted for his own use, he acting as 
one of the directors when the discount occurred, but 
eomcealing the facts fronrthe other directors. It 
was contended that the knowledge of Scott as di- 
rector of the circumstances under which the note 
was made and offered for discount, his connection 
with the directorv, and his presence when it was 
discounted by the bank, were in law notice to the 
other directors of the facts. The supreme court of 
Alabama said: 


‘It cannot he admitted that in receiving the 
blank of the defendant to be used for his benefit, 
Seott acted as the agent of the bank; and certainly 
he did not thus act in abusing the authority con- 
ferred on him bv the defendant. But in filling up 
the blank for a larger amount than his authority 
required, and then offering the note for discount, he 
was in reality the representative of his own interest. 
Pro re nata, his powers as a director were suspend- 
ed—he was contracting with the bank throngh his 
associates in the directorv—he was borrowing, not 
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lending, its money—though a member of the board 
and present too, it cannot be supposed that he co- 
operated with them in purchasing paper of which 
he was the avowed proprietor; and whether he did 
or not, it cannot be presumed that he made anv 
disclosure which would prejudice his application for 
a loan.’ 


In his treatise on Equity Jurisprudence, Pom- 
eroy says: 


‘It is now settled by a series of decisions pos- 
sessing the highest authority, that when an agent 
or attorney has, in the course of his emplovment, 
been guilty of an actual fraud contrived and carried 
out for his own benefit, by which he intended to de- 
fraud and did defraud his own principal or client, 
as well as, perhaps, the other party, and the very 
perpetration of such fraud involved the necessity 
of his concealing the facts from his own client, then, 
under such circumstances, the principal is not 
charged with constructive notice of facts known by 
the attorney and thus fraudulently concealed.’ Vol. 
2, eco: 


Further citation of authorities would seem to be 
unmmecessal'y to suppoit the proposition that if Col- 
lins gave the certificate that he might, with the aid 
of O’Brien as cashier, carry ont his purpose to de- 
fraud the bank for his personal benefit, the law will 
not presume that he communicated to the bank what 
he had dene in order to promote the scheme devised 
by him in hostilitv to its interests. In our jude- 
ment the cireuit court of appeals (28 U.S, Ajo 
72 Fed. Rep. 483, 18 C.-C. A. 656), correctly held 
that plaintiff’s right of action on the bond was not 
lost because its president, Collins, made to the de- 
fendants false representations as to the cashier’s 
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honesty ; and that when two officers of a corporation 
have entered into a scheme to purloin its money 
for the benefit of one of them, 


‘In pursuance of which scheme it becomes nec- 
essarv to make false representations to a third per- 
son, ostensibly for the bank, but in reality to con- 
summate said scheme, and for the benefit of the con- 
spirators, and not in the line of ordinary routine 
business of such officers, and without express au- 
thority—the corporation being ignorant of the fraud 
—the officers are not, in thus consuminatine such 
theft, the agents of the corporation.’ 


in Heeles & Co. vs. D. & N. R. Co., 198 Beds 898, 
* 900-905, a very recent case, it seems that one By- 
water, an agent of the defendant, sechemed with other 
persons to defraud his company and prospective 
shippers, through the execution and negotiation of 
fraudulent bills of lading. Persons who were de- 
frauded by puchase of these fictitious bills of lading 
sued the company, claiming that Bywater in perpe- 
trating the fraud was an agent of the company. The 
court, however, drew this clear distinction, that when 
an agent is performing a non-delegable duty or 
where his principal induces third parties to rely on 
his representations, then the principal will be bound 
by the acts of the agent committed in fraud of the 
principal, but that where an agent is not perform- 


ing a non-delegable duty or where the principal 
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places him in such a position as to induce third 
parties to rely on his representations, the principal 
will be bound by his acts even when committed in 
fraud of the principal. The court’s decision of this 
point will be found on pages 900-905 and the rule 
summed up at pages 904-5 in the following lan- 


guage: 


“It seems quite apparent that the exception to 
the geneial rule is recognized both in the federal 
court and in the Alabama court. It does not apply 
in either forum to cases in which the principal is 
charged with the performance of a duty to the per- 
son injured, the performance of which he under- 
takes to delegate to an agent, who negligently or 
willfully fails to perform it. In such ease lability 
upon the principal ensues, not upon the idea of 
notice, but because the duty the agent failed rightly 
to perform was the non-delegable duty of the prin- 
cipal, the nonohservance of which he could not ex- 
cuse to third persons by saving that he had in- 
trusted its performance to his own agent. 


The case at bar is not of this class. If an inquiry 
had been made of Bywater by plaintiff as to the 
validity of the bills of lading involved in the suit 
before taking them, and Bywater, in response to 
such inquiry which it was the defendant’s duty to 
have answered, with knowledge of their infirmity, 
had falsely represented them to be genuine or had 
fraudulently concealed their infirmity from the in- 
quivers, the defendant, being under a duty to dis- 
close such invalidity to the prospective holder, would 
have been liable for the failure of its agent, though 
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without knowledge of such infirmities except 
through him. This was the case of the warehouse- 
man decided by Judge oan 


Commercial Nat. Bank vs. Nacogdoches Com- 
press & Warehouse Co., 1383 Fed. 501, 66 C. 
Cake 315... 


On the contrary, in the case at bar no inquiry 
was made by the plaintiff of Bywater as to the 
validity of any of the bills of lading which are the 
basis of the suit. Neither Bywater nor the defend- 
ant is shown to have had any knowledge of their 
existence before they were negotiated ta plaintiff, 
nor was any action required or taken by him or it 
with reference to them.”’ 

It will be seen therefore that McCov’s acts in 
the instant case in the execution and negotiation of 
the checks in question were not performed in the 
scope of his emplovment but in violation thereof 
and in fraud of his principal. His knowledge, and 
his acts and intentions are not imputable to this 
plaintiff and the checks therefore are not made pay- 


able to bearer. 


Under the principle announced in the last quota- 
tion which we believe to be good law, the Govern- 
ment would be bound by McCow’s signature in exe- 
euting this paper. The bank had a right to rely on 
it and if MeCov’s signature on these checks were 


the prominate cause of the loss in this case the 
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Government could not recover. McCoy, however, 
was not the agent of the Government to receive pay- 
ment or to make any representations as to the au- 
thenticity of the signature or identity of the payee. 
So that his knowledge is not imputable to the Gov- 
ernment and does not make these checks payable to 
bearer and the Government is not bound by his 
fraudulent intention when he made the checks pay- 
able to fictitious persons. His endorsement of them 


was a forgery and the bank is lable. 


The foregoing principle, namely, that the knowl- 
edge of the agent who is engaged in a fraud of the 
principal is not the knowledge of the principal is, 
we believe, by the great weight of authority and in 
reason applicable to the instant case. 


Harmon vs. Old Detroit National Bank 
(Mich.), 116 N. W. GIT, Ui ieee 
514; 

Chism vs. First National Bank, 96 Tenn. 649, 


32 L. R. A. 778, 54 Am. St. Rep. 863, 36 S. 
W. 387; 


Shipman vs. Band, 126 N. ¥o 318, 12 tee 
791, 22 Am. Step e227 N eae 


Armstrong vs. National Bank, 46 Ohio State 
912, 6 L. R. A. 625, 1s Am. St. RepyGoame2 
N. E. 866. 


In the Harmon case the court found that the 
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plaintiff did not intend the check in question to be 
mace to a fictitious person, but intended the pavee to 
be real. Plaintiff was, however, imposed upon by 
the fraud of his clerk, who knew of the fictitious 


character of the payee. 


In the Chism case the plaintiff was imposed upon 
by a third party who represented himself as the 
agent of a non-existing person and procured the 
plaintiff to deliver to him a check drawn in favor 
of this non-existing person. The third party there- 
upon forged the name of the fictitious pavee to an 
endorsement of the check and procured its payment 


to himself. 


In the Armstrong case the facts are practically 
identical with those in the Chism case. In none of 
these cases was the question raised that the knowl- 
edge of the agent was the knowledge of the princi- 
pal. In the Harmon case, plaintiff’s own clerk was 
engaged in defrauding him. In the Chism ease and 
in the Armstrong ease, plaintiff adopted as his agent 
to deliver the check to the supposed pavee, the per- 
son who was defrauding hin. In allowing a re- 
covery in those three cases the court necessarily 


adopted the principle that the knowledge of the 
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agent is not the knowledge of the principal or it 


would have found for the defendant. 


The facts in the Shipman case resemble in the 
main those in the Harmon case, and the question 


was squarely raised and decided by the court: 


‘‘The indorsement of the names of the fictitious 
payees upon the checks, with mtent to deceive and 
to put the checks in circulation, constituted the 
erime of forgery, by means of which, and without 
any fault of the plaintiffs, payment was obtained 
thereon. The defendant does not occupy any dif- 
ferent position with reference to the checks pay- 
able to fictitious pavees than it does with reference 
to those pavable to real parties whose indorsements 
were forged. Bedell, of course knew that the payees 
were fictitious, but he was not acting within the 
scope of his employment, but in carrying out a 
scheme of fraud upon the plaintiffs, and under such 
circumstances his knowledge cannot be imputed to 
his principals.”’ 


As sustaining the above quotation the court cite: 
Frank vs. Chemical National Bank, 84 N. Y. 
209 ; 
Weisser vs. Denison, 10 N. Y. 68; 


Welch vs. German-American Bank, 73 N. Y. 
494; 


Cave vs. Cave, L. Ry 169Ch, Dive Gtsu6s-e 


The case of Snyder us. Corn Exchange National 
Bank (Penn.), 70 Atlantic 876, apparently following 
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the doctrine of Phillips vs. Mercantile National 
Bani:, M0 N. ¥. 556, 35 N. H.-982, 23 L. R. A. 584, 
37 Am. St. Rep. 596, is authority to the contrary. 
The New York and Pennsylvania courts attempted 
to distinguish the doctrine of those cases from the 
Shipman case upon the ground that in the latter 
case the signature on the check was the manual act 
of the principal induced by the fraud of the guilty 
agent, while in the Snyder case and in the Phillips 
ease the guilty agent had authority to execute the 
paper and did so on behalf of his principal. We 
fail to see, however, why the delegation of authority 
to execute the instrument should render the know!l- 
edge of the guilty agent imputable to the principal 
in one case when the fraud of the agent inducing the 
manual act on the principal does not have the same 


result. 


There is another consideration, however, which 
precludes the appheation of the doctrine of the 
Phillips and Snyder cases to the decision of the 
ease at bar, and that is the fact that M. P. McCoy 
was by law prohibited from making any check 
payable to bearer and this defendant is chargeable 
with knowledge of that fact. 
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The regulations of the Departments of Govern- 
ment made pursuant to law have the force of law 
and are judicially noticed by the court. 

Caha vs. United States, 152 U. S. 211, 38 
Kd. 415; 
Cosmos Exploitation Co. vs. Gray Eagle Iron 
Co., 190 U. S. 301, 47 L. Ed. 1064. 
Section 5153 U. S. R. S. provides: 


‘‘All national banking associations, designated 
for that purpose by the Secretary of the Treasury, 
shall be depositaries of public money, under such 
regulations as may be preseribed by the Seecre- 

AT * * ae iy 
tary; 

This defendant is a national depositary, and as 
such received the deposit in question pursuant to 


the above section. 


Pursuant to the same authority which has ex- 
isted in practically the same form since its enact- 
ment as Section 45 of the Act of June 3, 1864, Sec- 
retary Shaw on April 16, 1903, by Department Cir- 
cular No. 49, promulgated the following regulation, 
which is still in foree: 

“6. If the object or purpose for which any 
check of a public disbursing officer is drawn is not 


stated thereon, as required by departmental regula- 
tions, or if any reason exists for suspecting fraud, 
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the office or bank on which such cheek is drawn 
will refuse its payment. 


The same authority on December 7, 1906, in De- 
partment Cireular No. 102, quoted Sections 3600 
and 5488 U. S. R. 8. and promulgated the follow- 


ing regulations: 


‘‘Any check drawn by a disbursing officer upon 
moneys thus deposited must be in favor of the 
party, by name, to whom the pavment is to be made, 
and pavable to ‘order,’ with these exceptions: 


(1) To make payments of amounts not ex- 
ceeding $20, (2) to make payments at a distance 
from a depositarv, and (8) to make payments of 
fixt salaries due at a certain period; in either of 
which cases any disbursing officer may draw his 
check in favor of himself, or ‘order,’ for such 
amount as mav be necessary for such pavment, but 
in the first and last named cases the check must be 
drawn not more than two days before the payments 
become due. Any disbursing officer or agent draw- 
ing checks on moneys deposited to his official credit, 
must state on the face or back of each check the ob- 
ject or purpose to which the avails are to be ap- 
plied, except upon checks issued in payment of indi- 
vidual pensions, the special form of such checks 1n- 
dicating sufficiently the character of disbursement. 
If the object or purpose for which any check of a 
public disbursing officer is drawn is not stated 
thereon, as required, or if any reason exists for sus- 
pecting fraud, the office or bank on which such check 
is drawn will refuse its payment. 


Such statement may be made in brief form, but 
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must clearly indicate the object of the expenditure, 
as, for instance, ‘pay,’ ‘pay roll,’ or ‘payment 
of troops,’ adding the fort or station, ‘purchase of 
subsistence,’ or other supplies; ‘on account of con- 
struction,’ mentioning the fortification or other pub- 
lie work for which the payment is made; ‘payments 
under $20,’ ete. 


Any check drawn by a United States disbursing 
officer payable to himself, or ‘order,’ ‘to make 
payments of amounts not exceeding twenty dollars 
each,’ under the provisions of this circular must 
bear indorsed thereon the names of the persons to 
whom the amount drawn is to be paid, or be accom- 
panied by a list, or schedule, made a part of the 
check, containing the same information.’’ 


Section 310 U. 8. R. S. in part reads as follows: 


((# * * And each disbursing officer shall make 
a like return of all checks issued by him, and which 
may then have been outstanding and unpaid for 
three years or more, stating fully in such report the 
name of the pavee, for what purpose each check was 
given, the office on which drawn, the number of the 
voucher received therefor, the date, number, and 
amount for which it was drawn, and, when known, 
the residence of the payee.” 


Section 3648 is in part: 


‘No advance of pubhe money shall be made in 
any case whatever. And in all cases of contracts for 
the performance of any service, or the delivery of 
articles of any description, for the use of the United 
States, payment shall not exceed the valne of the 
service rendered, or of the articles delivered previ- 
OUsl¥ TO Slich Jan ineiits sae re 


Every person who dealt with or accepted a check 
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of McCoy was charged with the knowledge that as a 
Government agent his powers were delegated and 
therefore limited by law and was also chargeable 
with the knowledge of the statutes and the regula- 
tions promulgated pursuant thereto and which have 
been quoted above. Referring to Section 3648 the 
Supreme Court in The Floyd Acceptances, 7 Wall. 
Ooms i. Hd, 169, 176, say: 


“The transactions by which these drafts were 
aecepted was in direct violation of this law, and of 
the limitations which it imposes upon all officers of 
the Government. Every citizen of the United States 
is supposed to know the law, and when a purchaser 
of one of these drafts began to make the inquiries 
necessary to ascertain the authority of their aecept- 
aniee, he must have learned at once that, if re- 
eeived by Russell, Majors or Waddell, as payment, 
they were in violation of law, and if received as ac- 
commodation paper, they were evasions of this law, 
and without anv shadow of authority.” 


Quoting further from the same case: 


“Whenever negotiable paper is found in the 
market purporting to bind the Government, it must 
necessarily be by the signature of an officer of the 
Government and the purehaser of such paper. 
whether the first holder or another, must, at his 
peril, see that the officer had authority to bind the 
Government. 


When this inquiry arises, where are we to look 
for the authority of the officer? 


The answer, which at once suggests itself to one 
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familiar with the structure of owr Government, in 
which all power is delegated, and is defined by law, 
constitutional or statutory, is, that to one or both of 
these sources we must resort in every instance. We 
have no officers in this Government, from the Pres- 
ident down to the most subordinate agent, who does 
not hold office under the law, with prescribed duties 
and limited authority. * * #* 


It cannot be maintained that, because an officer 
can lawfully issue bills of exchange for some pur- 
poses, that no inquiry can be made in any case into 
the purpose for which a bill was issued. The Gov- 
ernment cannot be held to a more rigid rule, in this 
respect, than a private individual. 


If A authorizes B. to buy horses for him, and to 
draw on him for the purchase money, B cannot buy 
land and bind A by drawing on him for the price. 
Such a doctrine would enable a man, in private life, 
to whom a well defined and limited authority was 
given, to ruin the principal who had conferred it. 
So it would place the Government at the mercy of 
all its agents and officers, although the laws under 
which they act are public statutes. This doctrine 
would enable the head of a Department to flood the 
country with bills of exchange, acceptances, and 
other forms of negotiable paper, without authority 
and without limit. No Government could protect 
itself, under such a doctrine, by any statutory re- 
striction of authority short of an absolute prohibi- 
tion of the use of all commercial paper.’’ 


The following cases accept the authority of The 
Floyd Acceptances for the doctrine that all persons 


dealing with commercial paper of the Government 


‘ o1 


must at their peril ascertain the authority of the 


public agent to execute it: 


Marsh vs. Fulton County, 10 Wall. 676, 683; 
The Mayor vs. Ray, 19 Wall. 468, 478; 


Merchant’s Bank vs. Bergen County, 115 U. 
S. 384, 390-391; 


Pine River Logging Co. vs. U. S., 186 U. 58. 
Zee 20K, 

The questions arise, therefore, whether McCoy 
had authority to issue a check pavable to a fictitious 
payee and if not, whether the bank either is charge- 
able with knowledge of that fact or whether it, in 
dealing with his paper, must at its peril ascertain 


whether the pavee was a real or fictitious person. 


We believe it admits of no question that McCoy 
lacked authority to issue a check payable to a ficti- 
tious pavee. The provisions of Department Circu- 
lar No. 102 of December 7, 1906, are to the effect 
that any check drawn by a disbursing agent must be 
in favor of the party, by name, to whom the pay- 
ment is to be made and payable to ‘‘order,’’? with 
certain exceptions. In the exceptional cases the 
agent is allowed to draw the check in favor of him- 
self or ‘‘order.’’ This language does not require con- 


struction. <All it needs is enforcement and McCoy’s 
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lack of authority is too plain to admit of question. 


Under the decisions of Caha vs. United States, 
supra, and Cosmos vs. Gray Eagle Iron Co., supra, 
the Department regulations have the force of law 
which everybody is presumed to know. The bank, 
therefore, is chargeable with notice of McCoy’s lack 
of authority and under the doctrine laid down in 
The Floyd Acceptances, supra, not only this de- 
fendant bank, but every person dealing with Me- 
Coy’s paper, 1s required at his peril to ascertain the 
agent’s authority to execute the same. They were 
required to know as a matter of law, that if the name 
of the pavee on MeCov’s check was not the name 
of the real person who rendered the service or deliv- 
ered the article for the use of the Government, it 
must be the name of McCoy. <A requirement by the 
bank that the pavee be identified and the authentic- 
itv of his signature established would have prevent- 
ed the loss to the Government. Such precautions are 
no more and no less than the contract which the 
defendant bank and every other bank dealing with 
this paper engaged to perform. It is the violation 
of that duty which is the proximate cause of the loss 


in this case and the defendant is Hable. 
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One other consideration may be urged on the 
court to prevent a recovery in this case and that is 
section 3363 of Rem. and Bal. Washington Code, be- 
ing the Laws of 1907, page 31, Section 1, which pro- 
puiglesst hat : 

‘“No bank or trust company shall be Hable to a 
depositor for the payment by said bank or trust 
ecoinpany of a forged or raised check, unless within 
60 days after the return to the depositor of the 
voucher of such payment, such depositor shall notify 
the bank or trust company that the check so paid 
was raised or forged.”’ 

The trial judge however, and we believe correctly, 
held that the state statute of limitations could not 
be effective as against the Government, in aecord- 
ance with the rule laid down in United States vs. 
Thompson, 98 U.S. 486, 25 L. Ed. 19+. In fact the 
Circuit Court of Appeals for the Second Circuit has 
allowed recovery by the Government in a case 
where the forgery of the pavee’s name was not dis- 
covered for two vears. That fact was held to be no 
defense. 

Onondaga County Savings Bank vs. United 
States, 64 Fed. 703. 
We know of no further objections that could be 


made to the recovery by the Government in this 
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ease and submit that the granting of the non-suit 
was error. 
B. 


THE COURT ERRED IN OVERRULING 
THE DEMURRER TO DEFENDANT’S SEC- 
OND AFFIRMATIVE DEFENSE IN THE 
ORIGINAL COMPLAINT (Record, pp. 13-14), 
THE SAME BEING PRACTICALLY THE 
FIRST AFFIRMATIVE DEFENSE IN THE 
AMENDED COMPLAINT (Record, pp. 22-23). 


The foregoing discussion contains all that could 
be said on this question and the court is now suffi- 
ciently informed of the contention of the Govern- 
ment and we believe it appears from those princi- 
ples that no fact set up in the alleged affirmative 


defense constitutes any bar to this action. 
C. 


EKRRORS IN ADMISSION AND REJECTION 
OF EVIDENCE. 


These errors group themselves under two heads, 
First, Those in which the court permitted McCoy 


to testify to the contents of writings of which copies 


could be produced, and, 


. 18) 
Second, The exclusion of MceCoy’s oral testimony 
and the exhibits relating to the method whereby the 


youchers were prepared and showing the purposes 


for which the cheeks were drawn. 


The error in permitting McCoy to testify to the 
contents of written instruments is one too plain to 
require the citation of authority. 

The error in excluding MceCoy’s testimony and 
in rejecting the vouchers as exhibits depends not 
so much on principles of law as it does upon the 
materiality as a matter of fact of these exhibits to 
the plaintiff's case. The plaintiff submits that if 
this case shall be retried, this testimony should be 
presented to the jury. It is necessary to an under- 
standing of the whole transaction. It places before 
the jurv facts which the defendant bank could have 
had upon inquiry and with the knowledge of which 
they should therefore be charged. This line of evi- 
dence undoubtedly would have great weight with a 
jury in determining whether or not the manner in 
which the Government conducted its business was 
such that this defendant in failing to require an 
identification of the pavee has caused the loss of the 
money sued for and should therefore respond in 


damages. 
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The judgment of the United States District 
Court in this cause should be reversed and the case 


remanded for a new trial. 
Respectfully submitted, 


B. W. COINERE, 
United States Attorney. 


C.F. RID DME 
Assistant United States Attorney. 
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UNITED STATES OF AMERICA 
Plaintiff in Error 
vs 


NATIONAL BANK OF CoOM- 7 No. 2190 
MERCE OF SEATTLE, a Cor- 
poration, 
Defendant in Error. 


Upon Writ of Error to the United States District Court 
for the Western District of Washington, 
Northern Division. 


BRIEF OF DEFENDANT IN ERROR 
STATEMENT 
During the years 1907, 1908, and 1909, M. P. 
McCoy was an Examiner of Surveys and Special 
Disbursing Agent for the United States. The 
National Bank of Commerce of Seattle was a 


government depositary. The United States de- 
posited with the National Bank of Commerce large 
sums of money at various times during the 
years to the credit of “M. P. McCoy, Examiner of 
Surveys and Special Disbursing Agent.” McCoy 
was directed by letter from the Treasury Depart- 
ment to leave his signature with the National 
Bank of Commerce, to draw checks upon that 
bank, and to sign the checks “M. P. McCoy, Ex- 
aminer of Surveys and _ Special Disbursing 
Agent.” This letter of instructions was shown by 
McCoy to the bank, and it contained no limitation 
upon his right to check against the account; his 
authority under said letter of instructions to draw 
the money upon his own order was unlimited. (Rec- 
ord, pp. 69, 81, 82.) 

Between October, 1907, and August 31st, 1909, 
upon checks so drawn, the bank paid out $15,129.- 
81, as stated in the complaint. The checks in 
question were drawn by McCoy to fictitious payees. 
He endorsed the name of the fictitious payee upon 
the check and caused the check so endorsed to be 
deposited in another bank and the proceeds placed 
to his account under another fictitious name. The 
names that he used in opening up accounts in other 
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banks were F. M. Clark and J. D. King. (Record, 
p. 65.) 

McCoy made weekly reports to the government, 
and monthly and quarterly rendered vouchers for 
all of his expenditures. The bank every month 
rendered a statement to the government and to 
McCoy as to the condition of the account and 
quarterly returned to the government all the 
vouchers that it had paid upon McCoy’s order. 
The government was thus advised monthly and 
quarterly by the bank of the status of the ac- 
count and the government was given the names 
of the persons to whom the checks were drawn, 
and the reports of McCoy to the government, also 
made quarterly, gave in detail the expenditures 
and the purposes for which the expenditures were 
made. 

The testimony shows that all of the payees 
were fictitious and that McCoy, the agent of the 
government, had systematically, during the entire 
time above mentioned, attempted to defraud the 
government and had been unfaithful to his trust. 
He was arrested in September, 1909, and convict- 
ed, served his sentence in the penitentiary and had 
been paroled, and his testimony is practically the 
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sole testimony upon which the government relies. 
The evidence shows that he had never been par- 
doned nor had his civil rights been restored to him. 

During the period that the checks in question 
were drawn McCoy had honestly performed cer- 
tain work for the government in the examination 
of surveys, and had expended honestly for the 
government from $1000 to $4000 (Record, pp. 61, 
77, 79) and expenditures to this amount were paid 
from the money that McCoy fraudulently had in his 
possession. All of the checks drawn upon the de- 
fendant bank bore the genuine signature of McCoy, 
in whose name the deposit was made. 

The government in its complaint insists that 
the money was paid out by the bank on these 
checks wrongfully and without authority and 
seeks to recover from the bank the money so paid 
out. 

The government failed to make any investiga- 
tion or inquiry as to the accounts of its agent 
from 1907, when the frauds commenced, until 
1909; failed to ascertain, as it could easily have 
done, that McCoy was acting fraudulently and that 
he was not doing the work nor expending the money 
that he represented he had expended, when a slight 
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inquiry would have disclosed the fraud and pre- 
vented its continuance, and would have prevented 
the loss which has been sustained by’ some one 
through the negligence of the government and 
through the fraud of its agent. 

The plaintiff not only failed to discover the 
forgeries or to notify the bank of any irregulari- 
ties in the accounts, but failed to make a demand 
for the money until six months after the forgeries 
were discovered. The failure of the government 
to examine the returns made by the bank and to 
report errors in time was a cause of the successful 
practice or continuance of the frauds and was 
necessarily detrimental to the defendant. The in- 
jury could not have occurred had the government 
performed its duty and examined the returns and 
had verified their truthfulness. 

The defendant in its answer pleaded the stat- 
ute of the State of Washington which provides 
that when a bank renders a statement of account 
to a depositor such depositor must within sixty days 
notify the bank of any errors or forgeries, and if 
the depositor fails to so notify the bank within 
such time that no suit can be prosecuted. The 
demurrer to this defense was sustained. 
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The defendant also contended that the deposit 
was made by the government in the name of McCoy 
in the usual and customary manner as deposits are 
ordinarily and customarily made by an individual . 

was established; that it became the duty 
depesiter| and ere ry cc ale ci of debtor an 
of the defendant to pay the checks drawn by Mc- 
Coy against said deposits and that such checks were 
paid from time to time as the same were presented 
and that the checks were, under the negotiable in- 
strument act of the State of Washington, made 
payable to bearer. That statements of account 
were rendered monthly to McCoy and to the govern- 
ment and that the duty was imposed upon the gov- 
ernment to examine such accounts within a reason- 
able time and to report any discrepancies; that 
the government failed to do this for an unreason- 
able length of time; failed to notify the bank of 
any forgeries, or any irregularities in the state- 
ments; that no complaint was made of any im- 
proper payment of the checks and that the failures 
of the plaintiff to promptly notify the defendant of 
the forgeries or fraud resulted in damage to the 
defendant in the amount of the checks and pre- 
vented it from protecting itself against future 
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forgeries or fraud, and that the plaintiff was 
estopped to recover from the bank on account of its 
negligence and dilatoriness in investigating the 
acts of its agent that caused the fraud and in 
promptly notifying the defendant thereof. De- 
fendant also contended that a considerable part of 
the money that was so fraudulently drawn by 
McCoy was expended by him in the payment of 
legitimate claims against the government. (Rec- 
Graypp. 12, 22, 23.) 

After the testimony of the plaintiff had been 
introduced the defendant made its motion for a 
non-suit, whch was granted by the Court, and the 
government has appealed from the action of the 
Court in granting the non-suit and dismissing the 


action. 


ARGUMENT 

While the plaintiff has assigned numerous 
errors, the principal error upon which it relies 
seems to be the action of the Court in granting the 
non-suit, so that as counsel for plaintiff have seen 
fit to base their argument for the most »yart upon 
the action of the Court in granting the non-suit, 
we shall follow in our argument the course adopted 
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by counsel for plaintiff; and a discussion of the 
action of the Court in granting a non-suit brings 
before this Court the entire record in the case. 


FAILURE TO RETURN CHECKS. 

One of the grounds stated by the Court in grant- 
ing the motion for non-suit was that the govern- 
ment had failed, upon the discovery of the forgeries 
or frauds to return the checks to the defendant, and 
the Court said: 


“As the matter rests in my mind now, it seems 
to me like a difficult point to get over in this case 
would be that the checks were not returned. The 
right to recourse against the banks through which 
these checks came to the defendant bank would, ac- 
cording to ordinary banking rules, depend upon the 
return of the endorsed paper, and the government 
is held to observe the business rules which obtain 
with business men in business transactions, and 
the government is not allowed to assert a right 
while committing a wrong. If it was wrong to 
withhold these checks, it is not right to make the 
defendant bank pay.” (Record, p. 113.) 


And again, on page 115 of the Record, the Court 
said: 

“The case of United States against National 
Exchange Bank, 214 U. S., 302, decides one point, 
and that is that the rule requiring prompt notice to 


be given of the invalidity of commercial paper is 
an exception to the general rule, the general rule 
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being that where money is paid by mutual mistake 
the mistake can be corrected and the matter ad- 
justed according to the rights of the parties. Now 
the exception that is made in the law is where 
notice of a mistake is not promptly given and after 
a lapse of reasonable time, if no notice is given, the 
party who has made the mistake is protected 
against bringing up the matter to be readjusted. 
Now the Supreme Court decided that the excep- 
tion does not apply except in those matters where 
the party who should give the notice is in a position 
to have knowledge of the mistake. It does not ap- 
ply as against the government when checks are 
paid on fraudulent indorsement of payees, because 
the government does not know the payees, does not 
know their signatures, is not in a position so as to 
have the information so as to give notice of a mistake 
of that kind; therefore the rule does not apply. The 
argument to be drawn from that is that, in accord- 
ance with other decisions of the Supreme Court of 
the United States, the government is bound by the 
business rules that apply to the handling of com- 
mercial paper. As said by Judge Miller, the gov- 
ernment itself is as much interested, if not more 
interested, than anybody else, in the value of con- 
fidence in handling commercial paper, and for that 
reason it is as much bound as private individuals 
are to the reasonable rules of business that are pre- 
scribed and followed for the protection of people 
who repose confidence in handling commercial 
paper. The defendant was not obligated to pay 
any of these checks except on presentation at its 
banking house in Seattle by the payee, and upon 
being satisfied of his identity, but in accordance 
with commercial usages, it acted with reasonable 
business prudence in taking these checks, ac- 
companied by an endorsement which guaranteed or 
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warranted the genuineness of the signature of the 
payee; I mean taking these checks from another 
bank; and having done so it is entitled to be treat- 
ed fairly in the matter of protecting its rightful 
recourse against the prior endorsers. I think es- 
sential to that right was the return of the checks 
or a tender of them. If I am not greatly mistaken 
in my understanding of banking business and the 
rules of law, this defendant upon being informed 
that the payees named in these checks were ficti- 
tious persons, and the endorsements of their names 
on the checks were forgeries, and that the checks 
were in the custody of the United States District 
Attorney, and that permission would be given te 
inspect them and take copies therefrom, would 
not on receipt of that notice or that kind of infor- 
mation have any legal ground to go to another 
bank from which the check had been received with 
guarantee and say: ‘Here, that guarantee of 
yours has caused me to lose money and I require 
you to pay back the money that I paid on this 
check ;’ I don’t believe the defendant bank could 
go to another bank and make a demand of that 
kind on that kind of showing or that state of facts. 
It would have the right to take the check and throw 
it down on the counter and require the money to 
be returned to it. I will grant the motion for a 
non-suit.” 


The government not only failed to return the 
alleged forged paper to the defendant, but retained 
the same until the trial of this case and introduced 
the fraudulent checks as evidence therein. If the 
defendant had sought to maintain an action against 
the banks from whom it received these checks, we 
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fail to see how such action could have been success- 
fully maintained without the introduction of the 
checks in evidence. The evidence of these checks 
would have been indispensible to the successful main- 
tenance of an action against the banks that received 
the money from the defendant. It could not be 
shown on the trial of such case that the checks had 
been lost or destroyed, but it would have appeared 
that the checks were in existence in the hands of 
the government that refused to surrender them, 
and with the checks admitted to be in existence and 
in the hands of the government any such action 
against the other banks would necessarily have 
failed. 

But whether or not the Lower Court was right 
In its view as to the necessity of the return of the 
checks would not affect the correctness of its action 
in granting the non-suit if such action was right 
and supported by other principles of law. But we 
think that the position of the Court was clearly 
right. 

Any action that the defendant would bring 
against the other banks would be necessarily based 
upon the liability of the collecting banks upon their 
endorsement of the checks; the question of the 
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genuineness of the checks would be one of the pivot- 
al questions in any such suit and we are utterly 
unable to determine how such action could be sus- 
tained without the production of the alleged forged 
paper. The endorsing bank would become liable 
upon its endorsement which guaranteed the gen- 
uineness of the paper. The proof of the endorse- 
ment and of the lack of genuineness of the paper 
could not be sustained, it seems to us, without the 
production of the paper which the government has 
withheld up to this time and still refuses to turn 
over to the defendant bank. 

The general rule is that the party to whom 
forged or counterfeit obligations pass must notify 
the party from whom they were received immedi- 
ately and must tender to him the instruments them- 
selves, “and the party receiving such notes must 
examine them as soon as he has opportunity and 
return them immediately.” If he does not, he is 
negligent, and negligence will defeat his action. 

Cooke vs. U.S., 91 U.S., 395. 
Gloucester Bank vs. Salem Bank, 17 Mass., 
45. 
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“One who has received such counterfeit bills 
or notes in payment of his debt must return, or 
offer to return them in reasonable time or he will 
forfeit his rights to recover the amount of them 
from the payer.” 


National Exchange Bank vs. United States, 
151 Fed., 405. 


In the case of the United States Bank vs. Bank 
of Georgia, 10 Wheat., 333, Mr. Justice Story said: 


“If this doctrine be applicable to ordinary 
cases it must apply with greater strength to cases 
where the forgery has not been detected until after 
a considerable lapse of time. The holder, under 
such circumstances, may not be able to ascertain 
from whom he received them, or the situation of 
the other parties may be essentially changed. 
Proof of actual damage may not always be within 
his reach; and therefore, to confine the remedy to 
cases of that sort would fall far short of the actual 
grievance. The law will, therefore, presume a 
damage, actual or potential, sufficient to repel any 
claim against the holder. Even in relation to forged 
bills of third persons, received in payment of a 
debt, there has been a qualification ingrafted on 
the general doctrine that the notice and return 
must be within a reasonable time, and any neglect 
will absolve the payer from responsibility.” 


The case cited by counsel of United States vs. 
Onondaga Savings Bank, 39 Fed., 259, is based upon 
the decision in the case of United States vs. Central 
Bank, 6 Fed., 134, but the Court in National Ex- 
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change Bank vs. United States, 151 Fed., 402, holds 
that the case of Cooke vs. United States, 91 U.S., 
359, is authority for the contention that there must 
be an immediate notice of the discovery of the 
forgery and a return of the documents. 

If the defendant in this case had brought an 
action against the Seattle National Bank, through 
which bank some of the checks were paid, what sort 
of an action would it have been? Would it have 
been one sounding in tort or one based upon con- 
tract? Manifestly it must be an action upon the 
contract of endorsement upon the check, and as 
there were numerous checks, possibly passing 
through numerous hands, it must be apparent that 
the production of the check must be made to the 
Seattle National Bank before the return of the 
money and no suit could be successfully maintained 
with these checks in existence and not produced 
at the trial. Had the action been one in tort, the 
statute of limitation would be three years. This 
suit was not commenced until December, 1910, 
more than three years after a large part of the 
checks had been paid by the National Bank of 
Commerce; so that if defendant, as suggested in 
the Onondaga case had a remedy apart from the 
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check the statute of limitation had already run 
before notice of the forgeries was given by the 
government to the National Bank of Commerce. 

Counsel also cite the case of Leather Manu- 
facturers National Bank vs. Merchants’ National 
Bank, 128 U. 8., 26, but that case does not touch 
upon the rule that it was the duty of the govern- 
ment to return the checks immediately upon the 
discovery of the forgeries. 


FICTITIOUS PAYEES. 

But it is immaterial whether the lower Court 
was correct In giving one reason for granting the 
motion for non-suit if his judgment can be sus- 
tained upon any ground. This Court will bear in 
mind that M. P. McCoy, Examiner of Surveys and 
Special Disbursing Agent, was the party in whose 
name the deposit was made upon the books of the 
National Bank of Commerce. His signature was 
furnished to the National Bank of Commerce by 
the direction of the Secretary of the Treasury; the 
yank was notified that McCoy was the only person 
authorized to draw checks upon that account; he 
was clothed by the government with authority to 
issue checks upon this fund; the government ap- 
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pointed him as its agent to issue negotiable paper 
and to place the same in circulation. McCoy af- 
fixed his genuine signature to each of the checks 
in controversy; he made the checks payable to 
fictitious payees and endorsed the checks in the 
names of the payees and through the agency of 
other banks succeeded in getting the money into 
his own possession. 


“A check is a bill of exchange drawn on a 
bank, papable on demand. Except as otherwise 
herein provided, the provisions of this act appli- 
cable to a bill of exchange payable on demand apply 
to a check.” 


2d Rem. & Bal. Code, Sec. 3575. 


“A bill of exchange is payable to bearer: 
‘When it is payable to the order of a fictitious or 
non-existing person and such fact was known to the 
person making it so payable.” 


2d Rem. & Bal. Code, Sec. 3400, Sub-div. 3. 


“Where the drawer of a check intended to 
use the name of payee and did use it, as that of a 
person who should never receive the check nor have 
any right to it, such payee, though an existing 
person, was a fictitious one within the negotiable 
instruments act of May 16, 1901, making a check 
payable to bearer, if payable to the order of a 
fictitious or non-existing person, and such fact 
is known to the person making it so payable.” 
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Snyder vs. Corn EHuch. Nat'l Bank, 70 Atl., 
876. 


“As the payee had no interest and it was not 
intended he should ever become a party to the 
transaction, he may be regarded, in relation to 
this matter, as a nonentity, and it is fully settled 
that when a man draws and puts into circulation 
a bill which is payable to a fictitious person the 
holder may declare and recover upon it as a bill 
payable to bearer.”’ 


Snyder vs. Corn Exch. Bank, supra. 


In the case of Phillips vs. Mercantile National 
Bank of New York (140 N. Y., 556; 35 N. E., 982; 
23 L. R. A., 584,) the Cashier of the National Bank 
of Sumpter, S. C., had authority from it to draw 
checks or drafts upon the Mercantile National 
Bank of New York, where it had an account. He 
drew checks upon that bank making them payable 
to the order of existing persons, but without their 
knowledge, and then endorsed the checks in their 
names to a firm of stockheldess in New York, who 
collected them from the Mercantile Bank. The 
Receiver of the Sumpter Bank brought suit against 
that bank to recover back the amounts which it had 
paid on Bartlett’s checks, on the ground that the 
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endorsements of the names of the payees were for- 
geries. It was held that there could be no recovery 
because the checks had been made payable to ficti- 
tious prsons, even though the names adopted were 
those of existing persons, and were therefore to 
be regarded as having been made payable to bearer 
and intended for delivery to sock lh New 
York. This having been the intent of Bartlett, 
who had authority from his bank to draw the 
checks, his intent—so far as the New York Bank 
was concerned—was said to have been the intent of 
his bank and that whatever he did in drawing and 
delivering the checks was to be regarded as its act. 
In the course of its opinion the Court in that case 
said: 


“Whether endorsing the check in the name of 
the payee therein was a forgery in the legal sense 
or not is not the important question. In a general 
sense, of course, the cashier did forge the payee’s 
name, but that act did not affect the title or rights 
of the defendant.” 


In this case it cannot be successfully main- 
tained that McCoy did not know at the time he drew 
the checks that they were made payable to fictitious 
persons. It is true that he intended to perpetrate 
a fraud, but the statute does not say that the draw- 
er of the check shall have knowledge of the ficti- 
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tious or non-existing payee, but the fact must be 
known to the person making the check so payable. 
The statute does not limit the case to drawers of 
checks or makers of negotiable paper, but goes 
farther and applies not only to the maker but to 
the person who has the power to draw the instru- 
ment and to put it into circulation. 

Counsel on page 23 of their brief contend that 
the United States was the maker of these checks. 
In a sense that is true; but the statute goes farther 
and makes the paper payable to bearer if the fact 
of the fictitious payee is known to the person 
making it so payable. But we do not agree with 
counsel that the drawer of the check, within the 
meaning of the rule as to fictitious payees, was the 
United States. We contend that the drawer of the 
checks was M. P. McCoy, Examiner of Surveys 
and Special Disbursing Agent. When the govern- 
ment placed the deposit in his name it parted with 
the title to the money so deposited, and it became 
the money of McCoy so far as the legal title was 
concerned and the relation of debtor and creditor 
was established between the bank and McCoy as the 
agent of the United States. 

In the case of United States vs. National Ex- 
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change Bank, 45 Fed., 1638, a party feloniously and 
by false identifications succeeded in procuring a 
check from the postmaster of Milwaukee; the check 
was made payable to the party entitled to receive 
the money, but it was delivered to a party not 
entitled to it, the postmaster acting in good faith 
in issuing the check and delivering it to such im- 
poster. The bank paid the check and paid it to the 
identical person to whom the postmaster intended 
it to be paid. In that case the postmaster kept his 
account in the same way that McCoy kept his 
account with the National Bank of Commerce. He 
went with the imposter to the bank and identified 
him, and upon such identification the bank paid 
the check. Subsequently the government brought 
suit against the bank for the recovery of the money, 
and the Court held that the bank was not liable 
for the reason that the money was paid to the per- 
son to whom the postmaster intended it should be 
paid. 

In this case the bank paid the money to the 
person that McCoy intended should receive it. 
McCoy put the paper into circulation and through 
his acts, representing the government, caused the 
money to be paid to the wrong person. The Court 
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held that the bank was not in fault and that the 
government was not necessarily in fault and there- 
fore allowed the loss to fall where chance placed it, 
viz: upon the government. 

The case of Hermon vs. Old Detroit National 
Bank (116 N. W., 617; 17 L. R. A., N.S., 514) 
cited by counsel, distinguishes the case of the United 
States vs. National Exchange Bank, 45 Fed., 163. 
In that case the Court says: 


“In that case, the drawer of the check, the 
postmaster, went with the fraudulent payee to the 
bank and identified him as the payee named in the 
check. In that case the fault was, of course, with 
the drawer and not with the drawee. To render 
that case applicable to this it should have appeared 
that the proper officer of the railroad company 
went to the bank and identified the payee.” 


And in the same case the Court says that the 
statute in question relating to fictitious payees ap- 
plies only in cases where the drawer knowingly 
draws the check to the order of a fictitious payee. 
But in the Harmon case the Court recognized the dis- 
tinction that we are endeavoring to present, 1. ¢., 
that McCoy and the postmaster occupy similar 
legal positions: both the agents of the government; 
both had the deposit placed in their names; and in 
the Harmon case the Court clearly recognized the 
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authority of the postmaster, who was only a special 
agent of the government, to draw the check and 
identify the payee, or to make the check payable 
to bearer, and that by doing so he relieved the bank 
of any liability for paying it to the wrong person. 
McCoy, in drawing the checks, was acting in the 
line of his duties and had the right to draw checks 
upon the deposit of the government to which he had 
the legal title, and there is no reason that occurs 
to us why a different rule should prevail in the 
case of the government from the rule that does 
prevail against private individuals. If the agent 
acts within the scope of his powers the govern- 
ment is necessarily bound by his acts. When the 
government enters into the business of dealing in 
negotiable paper it becomes bound by the laws regu- 
lating the issuance of negotiable paper to the same 
extent and in the same way that a private individ- 
ual is bound. It is subject to the same rules and the 
same regulations that control private individuals. 
In its sovereign capacity it is free from suit with- 
out its consent and the statute of limitations and 
laches do not bind it; but when it becomes a party 
to a negotiable instrument it is bound exactly like 
other parties. The duty of giving notice of pro- 
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test, of making demand, and various other duties 
imposed by the law merchant have been held to 
apply to the United States. 

In the case of Cooke vs. United States (91 U. 
S., 395,) the Court says: 


“aches is not imputabie to the government 
in its character as sovereign by those subject to 
its dominion. Still a government may suffer loss 
through the negligence of its officers. If it comes 
down from its position of sovereignty and enters 
the dominion of commerce, it submits itself to the 
same laws that govern individuals there. Thus, 
if it becomes the holder of a bill of exchange it 
must use the same diligence to charge the drawers 
and endorsers that is required of individuals, and 
if it fails in this its claim upon the parties is lost. 
Generally in respect to all the commercial business 
of the government, if an officer $écially charged 
with the performance of any duty and authorized 
to represent the government in that behalf, neglects 
that duty and loss ensues, the government must 
bear the consequences of his neglect. But this 
cannot happen until the officer specially charged 
with the duty, if there be one, has acted or ought 
to have acted. As the government can only act 
through its officers, it may select for its work 
whomsoever it will; but it must have some repre- 
sentative authorized to act in all the emergencies 
of its commercial transactions. If it fails in this, 
it fails in the performance of its duties and must 
be charged with the consequences that follow such 
omissions in the commercial world.” 


Would it be seriously contended that if a pri- 
vate corporation had deposited money in the de- 


24 


fendant bank to the credit of its agent, and author- 
ized him to draw checks against the fund, that he 
would not have the authority to draw a check to a 
fictitious payee? As between himself and his 
principal he might not, but as between the bank 
and himself manifestly he would. The principal 
that clothes its agent with the authority to so use 
his power as to perpetrate fraud must bear the loss 
if fraud be perpetrated, rather than the innocent 
party; and if McCoy, at the time he issued the 
checks intended to have the payees fictitious per- 
sons, then it seems to us that the checks were made 
payable to bearer and the bank was under no re- 
sponsibility whatever in the premises. 

Upon page 46 of brief of counsel for plaintiff is 
cited Caha vs. United States (152 U. S., 211,) and 
the case of Cosmos Company vs. Gray Eagle Iron 
Company, (190 U. S., 301,) to the effect that the 
regulation of any department of the government 
has the force and effect of law. 

The cases cited do not hold this, but hold that 
the regulations are a part of the public records of 
which the courts will take notice in the trial of 
cases and that proof of such regulations will not be 
required. We do not understand the decisions to 
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go to the extent of holding that these regulations 
are the same in effect as a statute of the United 
States. 

But the formalities with which these checks 
were issued were known to the government 
and the checks were received by the government 
at stated intervals during the time it was doing 
business with the National Bank of Commerce and 
no protest or objection was ever made as to the 
particular requirements of the checks. If the 
checks did not comply with the regulations the gov- 
ernment should have objected; not having objected 
we think it must follow that they were waived. 

But the checks were drawn by McCoy, who 
testified that he presented a letter from the Treas- 
ury Department to the National Bank of Com- 
merce authorizing the bank to honor his checks, 
without conditions or limitations, and if any regu- 
lations to the contrary were in force the special 
letter of McCoy would have modified those regula- 
tions. The government clothed McCoy with the 
power to draw this money without any limitations, 
and there was no proof offered that the bank ever 
received any regulations. But even if the regula- 
tions were received, that would not alter the status 
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of the parties. The regulations construed as a 
whole require that the checks should state the pur- 
pose for which they were drawn, but this was never 


insisted upon. 
As Judge Hanford said in his opinion (Record, 


p. 111): 


“The obligation of this defendant was to re- 
ceive, safely keep and disburse public money ac- 
cording to law and regulations. The bank was not 
required to exercise supervision over the disbursing 
officers or to insure the government against em- 
bezzlement or loss of funds by misappropriation or 
for expending money for improper purposes. The 
duty of the bank was to pay the checks that were 
properly drawn by an authorized person, a person 
authorized to draw them, and pay the money to 
the payees or to the order of the payees named in 
the check. The bank could not know and was not 
required to know whether the payments were prop- 
er payments. It had to know that the payments 
were made as authorized by the checks. I think 
you are loading this case up with unnecessary mat- 
ter in endeavoring to prove that these payments 
were fraudulent to the extent of being drawn for 
services that were not rendered or supplies that 
were not furnished. The bank did not have to in- 
quire about them and was not in a position to know. 
The bank was in a position to know that the payees 
who presented the checks or got the money or in- 
dorsed them were properly identified.” 


Now if the payee was a fictitious person then 
it was the intention of McCoy, who drew the check, 
that the bearer should receive the money. 
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Counsel refer to the Floyd Acceptances, 7 Wall., 
666. As we read that case it does not support the 
contention of counsel. In that case the Secretary 
of War accepted a bill of exchange, contrary to the 
laws of the United States and for the accommoda- 
tion of the drawer, no power being vested in the 
Secretary of War to accept drafts for accommoda- 
tion. The same case, however, recognizes the right 
of the Secretary of War, or other officer of the 
government, although there may not be a statute 
specially authorizing it, to issue bills of exchange 
in order to transfer money from one point in the 
United States to another, or elsewhere. The power 
to make such transfers is incident to the exercise of 
other constitutional provisions, and if the officer 
draws a bill of exchange within the scope of his 
powers it then partakes of all of the incidents of 
ordinary negotiable paper and the good faith of its 
issuance cannot be inquired into. In that case the 
court says: 


“It is true that when once made, by a person 
having authority to make it, in any given case, it 
is not open to the same inquiries, in the hands of a 
third party, that ordinary contracts are, as to the 
justice, fairness and good faith which attended its 
origin, or any of its subsequent transfers, but, in 
reference to the authority of the officer who makes 
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it, to bind the government, it is to be judged by 
the same rule as other contracts. 

The authority to issue bills of exchange not 
being one expressly given by statute, can only arise 
as an incident to the exercise of some other power. 
When it becomes the duty of an officer to pay 
money at a distant point, he may do so by a bill of 
exchange, because that is the usual and appropriate 
mode of doing it. So, when an officer or agent of 
the government at a distance is entitled to money 
here, the person holding the fund may pay his 
drafts. And whenever, in conducting any of the 
fiscal affairs of the government, the drawing of a 
bill of exchange is the appropriate means of doing 
that which the department or officer having the 
matter in charge has the right to do, then he can 
draw and bind the government in doing so. But 
the obligation resting on him to perform that duty 
and his right and authority to effect such an object 
is always open to inquiry, and if they be found 
wanting, or if they be forbidden by statute, then 
the draft or acceptance is not binding upon the gov- 
ernment.” 


Floyd Acceptances, 7 Wall., 666. 


In this case it cannot be questioned that McCoy 
was clothed by the government with the power to 
draw checks in the conduct of his business, and the 
Treasury Department furnished his signature to 
the defendant bank and directed the bank to honor 
his checks on the fund. He had the power to issue 
checks in the transaction of his business and in the 
ordinary way and his actions in drawing the checks 
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were recognized over a long period of years by the 
government itself. 


RECIPROCAL DUTIES BETWEEN BANK 
AND DEPOSITOR. 


But whether this court recognizes the au- 
thority of McCoy to draw bills of exchange or 
checks payable to fictitious payees or not, still the 
action of the lower court in granting a non-suit 
was clearly correct for other reasons. We have 
insisted that the money was deposited to McCoy’s 
eredit and that the relation of debtor and creditor 
existed between McCoy as agent and the bank 
and that McCoy had authority to check on it with- 
out limitations or conditions, as he said in his 
testimony. But for the sake of argument assume 
that the money deposited to McCoy’s credit at all 
times belonged to the government. Then it must 
follow that the relation of debtor and creditor 
existed between the United States and the defend- 
ant bank. And, as was said in the case of Cooke 
vy. United States, supra, when the government 
enters into commercial transactions it abandons 
its sovereignty and becomes bound by the ordinary 
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usages and customs of commercial business and 
becomes bound by the rules regulating and con- 
trolling reciprocal obligations existing between a 
bank and its depositors. Among these obligations 
is the duty of the bank to furnish periodical state- 
ments of the condition of the account to the de- 
positor. This is partly for the protection of the 
depositor and partly for the protection of the 
bank. 


“It has long been the usage of banks to give 
out passhooks to their customers, in which the 
latter are credited with their proper deposits. 
These passbooks are sent in as occasion may seem 
to demand, often periodically and by request of the 
bank as well as upon the volition of the depositors, 
and are posted or statements returned with them 
along with the paid checks or vouchers, showing 
the condition of the depositor’s account upon the 
books of the bank. It matters little whether the 
passbooks are sent in voluntarily or by request of 
the bank to be posted—the purpose and effect of 
the statements rendered by the bank in connection 
therewith are the same. They not only afford 
means whereby the depositor may discover errors 
to his prejudice, but furnish evidence in his favor 
in the event of dispute or litigation with the bank. 
They serve to protect him against the carelessness 
or fraud of the bank. The right thus accorded by 
banks to frequent accountings in this manner, so 
that the depositor may keep informed as to the 
condition of his account, as it appears upon the 
books of his depositary, is one of such manifest 
advantage that it entails a correlative duty upon 
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the depositor. It requires of him an examination 
of the account rendered, and, if errors or omis- 
sions become apparent, it is then incumbent upon 
him to bring them to the attention of the bank, by 
returning his passbook for correction, or by other 
convenient method. Otherwise his silence will be 
regarded as an admission that the entries as shown 
are correct.” 


National Bank of Commerce v. Tacoma Mill 
Company, 182 Fed., 6. 


“The depositor cannot, therefore, without in- 
justice to the bank, omit all examination of his ac- 
count when thus rendered at his request. His 
failure to make it or have it made, within a rea- 
sonable time after opportunity given for that pur- 
pose, is inconsistent with the object for which he 
obtains and uses a passbook.” 


Leather Manufacturers’ Bank v. Morgan, 
bP Ug tsa Sloe 


In the Tacoma Mill Company case, supra, the 
entire subject of the correlative duties between 
bank and depositor is considered and the author- 
ities reviewed, and the court says: 


“It being the duty of the depositor to examine 
the statements of his bank when periodically bal- 
ancing his passbook, it must follow that he is 
charged with knowledge of what those statements 
contain, whether he makes the examination in per- 
son or through an agent designated for the pur- 
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pose. Logically, also, he must know the state of 
his own accounts, if regularly and honestly kept. 
He is not bound to know what a dishonest clerk 
may have inserted therein, contrary to the fact 
and with a purpose of deceiving and defrauding 
him, but he would be bound to know what the legiti- 
mate facts or entries would disclose if followed 
to their natural sequence in the exercise of ordi- 
nary business care and alertness. That is to say, 
if legitimate entries and the manner of their entry 
in books of account or books of business memo- 
randa would be suggestive of other facts, or would 
lead to further inquiry before an ordinarily pru- 
dent man, acting in business concerns, would be 
satisfied, then the principal must know what the 
inquiry would result in if the information at hand 
were followed to its natural conclusion.” 


The doctrine of the above mentioned case is 
in line with the principles of the leading decisions 
of the United States Supreme Court and other 
courts. 

Now let us apply the foregoing principles of 
law to the facts in this case. McCoy was the 
agent of the government; he rendered to the gOv- 
ernment weekly, monthly and quarterly state- 
ments; sent to the government forged pay- 
rolls, forged vouchers and forged receipts 
for a period of more than two years. His 
duties were to examine in ythe field one- 
tenth of the actual surveys of various town- 
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ships of the public domain and he was required 
to and did send in to the government reports, 
maps, drawings, and field notes of his work. The 
slightest examination or inquiry on the part of 
the government would have immediately disclosed 
his fraudulent practices and would have prevented 
a continuation of them, and would have rendered 
it impossible for him to have succeeded in defraud- 
ing either the government or the bank. He was 
constantly in the city of Seattle and sent his re- 
ports to the government as to his field work and of 
his expenditures in doing the work from Seattle; 
he sent in reports covering his field work in Wash- 
ington, Montana and Idaho, giving the names and 
post office addresses of the fictitious persons whom 
he claimed to have employed. With the vast army 
of secret service men employed by the gov- 
ernment it would seem that it was the grossest 
carelessness on the part of the government not to 
have discovered, for considerably more than two 
years, that McCoy’s maps and field notes were 
made up without his ever having gone upon the 
ground himself. An inquiry addressed to any of 
the local employes of the government in the land 
department, the treasury department, or the legal 
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department, would have enabled the government 
to discover that his whole course of conduct was 
saturated with fraud. 

Moreover, the defendant bank paid the checks 
drawn by McCoy upon his bank account, made out 
in his handwriting and signed by his guaranteed 
signature; paid them, however, through other 
banks. His account with the bank was balanced 
each month and a statement of the same furnished 
to him, and a statement furnished to the Treas- 
ury Department. Every three months all of the 
vouchers drawn by him were forwarded by the 
bank to the government and were retained by the 
government, as well as the statements, without 
question or protest. The government was charged 
with the money that McCoy drew and acquiesced 
in his method of doing business. No protest was 
ever made by the government either as to the 
form in which the checks were drawn or the fact 
that in many instances they failed to state the 
purpose for which they were drawn; and it was 
at all times within the power of the government 
to have discovered, by the exercise of even ordi- 
nary diligence, his fraudulent practices. 

Had the government exercised this ordinary 
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diligence promptly, then no damage would have 
resulted, except as to the earlier fraudulent acts. 
It was the duty of the government to exercise at 
least ordinary diligence in investigating the acts 
of its agent, and such investigation would unques- 
tionably have led to the discovery of the fraud. 

The government did not do this, and now 
seeks to compel the bank, that acted in good faith 
and with due diligence, to save it harmless against 
the loss brought about by its own negligence, and 
which could not have happened had it been dili- 
gent. 

Moreover, the statutes of this state provide 
that in case of forged checks, notice must be given 
to the bank within sixty days after the return of 
the vouchers to the depositor, otherwise no suit 
can be brought for the recovery of money paid out 
on forgeries. The statute is as follows: 


“No bank or trust company shall be liable 
to a depositor for the payment by said bank or 
trust company of a forged or raised check, unless 
within sixty days after the return to the depositor 
of the voucher of such payment, such depositor 
shall notify the bank or trust company that the 
check so paid was raised or forged.” 


2 Rem. & Bal. Code, 3363. 
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It is contended by plaintiff’s counsel that this 
statute can have no application to the United 
States, citing cases that hold that state statutes of 
limitation have no application to the United States. 
This statute is not in the nature of a statute of 
limitations but is one that is simply a recognition 
of the common law doctrine that a depositor must 
promptly verify his statements of account or other- 
wise his right of action shall cease. It does not 
undertake to fix the time within which a suit may 
be brought and is not a statute of limitations but 
one that regulates the reciprocal duties between a 
depositor and his bank. It is a reasonable pro- 
vision and is one that is enforced against indi- 
vidual depositors, and no reason appears to us 
why it should not apply to the government. When 
the government enters into the relation of de- 
positor with a bank in any particular state the 
statute becomes a part of the contract between the 
depositor and the bank and is binding upon the 
depositor, whether that depositor be the govern- 
ment or an individual, to the same extent as though 
it had been written into the contract. 

Judge Hanford in ruling upon the demurrer 
(Record, p. 17) clearly expressed the general rule of 
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law and while he held that the statute did not apply 
did hold that the rule of law expressed in the statute 
had substantially the same force without the stat- 
ute. The following is his language: 


“There may be good ground for holding that 
the statutes that have been cited are not applicable 
or controlling, but without any statute the rule 
of honest, fair dealing between contracting par- 
ties applicable to this case, is that bankers must 
bear losses from paying bad checks. When a check 
is presented for payment, the banker has a right 
to know, to be assured before paying, that the per- 
son demanding payment is the identical person 
entitled to receive the money. If a check is writ- 
ten payable to a person, or supposed person, or to 
his order, the bank is not obliged to pay that check 
until the holder identifies himself as the payee, or 
endorsee and offers satisfactory proof of the genu- 
ineness of every endorsement thereon. That is a 
natural right incidental to a banker’s liability for 
making a payment to a person having no right to 
demand it. Now, tracing that same rule a little 
further, where the bank has been deceived and has 
paid a check which ought not to have been paid, 
early information of the error is necessary to pre- 
serve the right of recourse against whomsoever 
may be primarily responsible for the error and 
the depositor is the one best qualified to discover 
errors, so that there is a presumption that he will, 
upon inspection of checks that have been paid, dis- 
cover a bad check if there is one, and he is obligat- 
ed to be vigilant and prompt to report errors. 
Therefore, where there is a running account be- 
tween a depositor and a bank, and monthly state- 
ments are made to the depositor, with a surrender 
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of his checks that the bank has paid, according to 
the rule of honesty and fair dealing the depositor 
becomes bound to look at the returns and report 
any error promptly. The rule between individuals 
having mutual running accounts is that an ac- 
count stated becomes an account proved, if the 
party to whom the statement is rendered fails to 
show errors or mistakes in it within a reasonable 
time. There is a good reason for this, which this 
case demonstrates, for if the plaintiff had acted 
with promptness in checking up the returns made 
by the defendant, as pleaded in its answer, the 
fraudulent practice would have been discovered 
and stopped and all parties could have been pro- 
tected. The failure of the government to examine 
these returns and report errors in time, was a 
cause of the successful practice, or continuance of 
those frauds, and was necessarily detrimental to 
the defendant. That failure on the part of the 
government counterbalances any neglect to dis- 
charge its obligation on the part of the defendant 
bank. There has been a loss suffered by reason of 
mutual neglect by plaintiff and defendant. Now, 
who should bear that loss? I think that the com- 
mon law rule, that where there is negligence and 
contributory negligence the law will not concern 
itself with any controversy as to who should bear 
the loss, but leaves the loss to rest where it falls. 
In this case that rule leaves the loss resting upon 
the plaintiff. The court sustains the demurrer to 
the first affirmative defense and overrules it as to 
the second.” 


In the latter part of Judge Hanford’s de- 
cision he says that where both parties have been 
negligent and a loss has occurred, the law will 
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not concern itself with any controversy as to who 
should bear the loss, but leaves the loss to rest 
where it falls. So it would seem that if both the 
government and the bank were acting in good 
faith and that the loss has resulted by their mu- 
tual mistakes or mutual neglect, then the loss shall 
remain where it has fallen. 

Counsel seem to rely upon the case of United 
State v. National Exchange Bank, 214 U. S., 302, 
but the facts in that case are entirely different 
from those in this case. In that case the United 
States sought to recover payments made at the 
United States Sub-Treasury at Boston upon 194 
pension checks, the signatures or marks of the per- 
sons to whom the checks were payable having been 
forged. Upon receipt of pension vouchers regular 
in form and purporting to be executed by the pen- 
sioner named therein but which in fact were 
forged, the United States Pension Agent at Boston 
drew checks upon the Sub-Treasury at Boston, ag- 
gregating $6,362.07 in favor of the pensioners 
named in the vouchers and transmitted said checks 
by mail direct to the address of each pensioner, 
as given in the vouchers. The checks, with the 
purported endorsements thereon of the payees, 
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were cashed by the Exchange Bank and immediate- 
ly endorsed to a National Bank at Boston for col- 
lection. The checks were presented by the collect- 
ing bank at the Sub-Treasury of the United States 
at Boston. The collecting bank received payment 
for the same and accounted for the payment to 
the Exchange Bank. 

In this case the court held the United States 
could recover and at the conclusion of the opinion 
the court said: 


“Under these conditions the warranty of genu- 
ineness implied by the presentation and collection 
of the checks bearing the forged endorsement, hav- 
ing been broken at the time the checks were cashed 
by the United States and the cause of action hav- 
ing therefore then accrued, the right to sue to re- 
cover back from the Exchange Bank was not con- 
ditioned upon either demand or the giving of no- 
tice of the discovery of facts which, by the opera- 
tion of the legal warranty, were presumably with- 
in the knowledge of the defendant. 

“The conclusion to which we have thus come 
renders it unnecessary to consider whether, if the 
facts presented merely a case of mutual mistake, 
where neither party was in fault, and reasonable 
diligence was required to give notice of the dis- 
covery of the forgery, if there was lack of such 
diligence it would operate to bar recovery by the 
United States, although the Exchange Bank was 
not prejudiced by the delay.” 

In this case the defendant paid these checks 
with fictitious endorsements, charged the amount 
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thereof to McCoy’s account and promptly notified 
the government of such charge. The government 
received the accounts and vouchers and has pre- 
sented them in this case. It was the duty of the 
government to have made a demand upon the de- 
fendant for the money and it has assumed this 
burden by making and pleading the demand; but 
it did not do so until six months after the dis- 
covery of the forgeries. The evidence shows that 
during all the months between the discovery of the 
forgeries in September, 1909, and the demand upon 
the bank on March 5th, 1910, the Bank of Com- 
merce had rendered monthly statements of its 
accounts to the various banks from whom it re- 
ceived the checks in question for collection. It 
might have recovered the money had the notice of 
the forgeries been promptly given. Its recourse 
against these forwarding banks from whom it re- 
ceived the checks is now doubtful and the defend- 
ant has sustained an injury, at least to the extent 
of rendering it extremely doubtful as to its right 
of recourse against the forwarding banks. 

In the case of Hxchange Bank v. United States, 
151 Fed., 407, it is said: 

“None of the cases made any exception of the 
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kind claimed by the United States in the case at 
bar, namely, that the defending bank, in order to 
meet the demand of the United States, is bound to 
establish that it suffered detriment by the delay. 
* * * Some of the cases in discussing the matter 
differ as to the equities under circumstances like 
those before us. Some hold that the loss should 
be allowed to remain where it fell. However this 
may be, any demand for prompt notice in cases of 
forgeries is wholesome. When discovered, for- 
geries should not be coddled, but should be made 
known, both to the public prosecutor and to those 
immediately concerned; and any attempted test 
with reference to the question whether the party 
from whom recovery is sought has suffered by delay 
is wholly unsatisfactory, because the determina- 
tion whether one who has suffered by a forgery 
may recoup himself is more a matter of chances, 
which cannot be estimated, than the result of 
logical investigation of particular facts. 
“Consequently, if this were a case of commer- 
clal paper proper as known in the law of mer- 
chants, and between individuals, it is established 
that unreasonable delay in giving notice after the 
discovery of the forgeries would have discharged 
the Exchange Bank, without regard, ordinarily, 
to any question whether it suffered damage there- 
by. This, of course, is an exceptional rule, ap- 
plicable to distinctly commercial paper, because 
with regard to liability for money paid on a signa- 
ture supposed to be genuine, but forged, or paid 
under any other mistake, in ordinary transactions 
it is admittedly necessary that damage should have 
ensued by reason of any alleged negligence in giv- 
ing notice of the facts. In conclusion as to this 
topic, the rule as we understand it is in entire har- 
mony with the fundamental principles of that por- 
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tion of the commercial law which relates to giving 
yarties to commercial paper notices of defaults. 
They insist upon promptness, but ordinarily re- 
quire no proof, pro or con, on the question whether 
damage resulted from delay.” 


When the government received the periodical 
statements from the defendant bank and made no 
objection or protest against the correctness of the 
same for a period of more than two years, the pre- 
sumption arose that the government had acquiesced 
in these statements and the account as between 
the government and the bank became a stated ac- 
count and in order to evade the effect of this con- 
dition the government by the testimony admits 
that by the exercise of the slightest investigation 
it could have discovered the forgeries and fraud 
and could have protected itself and the bank. It 
therefore admits its own negligence and yet seeks 
to have the stated account set aside and seeks to 
recover from the bank for a loss occasioned by its 
own negligence. It repudiates the acts of its own 
agent, ignores all of the equities in the case and 
the rights of the defendant bank and seeks to take 
advantage of its own wrong. It has continuously 
refused to surrender the vouchers so that the de- 
fendant bank might proceed against the other 
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banks to whom it paid the money on the checks ; 
it has acted in utter disregard of the rights of the 
defendant and has thrown every obstacle in the 
way to prevent the bank from recouping its losses 
by proceedings against third parties. It admits 
that it could have discovered the frauds, but did 
not do so, and yet seeks to compel the bank, an 
innocent party, to pay the loss sustained by the 
government and acquiesced in for a period of more 
than three years. It clothed McCoy with the power 
to draw the checks upon the defendant and with 
full knowledge of the drawing of such checks and 
their payment by the bank, the government stood 
by and exerted its utmost efforts to prevent the 
bank from recovering the money from third par- 
ties and has rendered it impossible for the bank 
to successfully prosecute any action against third 
parties for the recovery of the sums in controversy, 
by withholding the checks. It has disregarded the 
universal rule requiring a party who receives 
forged instruments to immediately give notice of 
the forgeries upon their discovery, and to return 
the documents. 

If ever a case existed where the rule of law 
requiring the loss to remain where it falls should 
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be enforced, this is such a case. Even though for the 
sake of argument it might be conceded that the 
bank should not have paid out the money without 
a more strict identification of the payees and was, 


therefore, guilty of some negligence, still the laches, 
and delays, and refusal to return the documents on 
the part of the government rendered the govern- 
ment guilty of contributory negligence and the 
action of the lower court in granting the non-suit 
was clearly justified by the record in the case and 
by the law. The action of the lower court in 
granting the motion for non-suit and in dismissing 
the action was correct and should be affirmed. 
Respectfully submitted, 
JAMES A. KERR, 
EVAN S. McCORD, 
Attorneys for Defendant in Error. 


